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A Primer for Tax Whistleblowers
By Ron West, John H. Skarbnik and Frank L. Brunetti

Ron West, John H. Skarbnik and Frank L. Brunetti provide an
extensive primer for tax whistleblowers.

Background
The dictionary defines a “whistleblower” as a “person
who informs on another or makes public disclosure of
corruption or wrongdoing.”1 The term whistleblower
has its origin in the practice of English policemen,
known as “bobbies,” who would blow their whistles
when they noticed the commission of a crime. The
whistle would alert both law enforcement officers
and thee general
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whistleblower program are sometimes referred to as
“informants,” “claimants” or “whistleblowers.” In this
article, unless the context specifically requires others,
these terms may be used interchangeably.
The government has had the authority to pay awards
to whistleblowers for many years. The thrust behind
the whistleblower law was aptly captured by the
first Director of the Whistleblower Office, Stephen
Whitlock, when he remarked soon after the office was
created in 2007 that “there are certain kinds of tax
noncompliance cases that the Service may have difficulty identifying without the help of a knowledgeable
insider.”3 One of the primary purposes for these laws
is to encourage people with knowledge of significant
tax noncompliance to provide that information to the
IRS.4 The first statutory tax whistleblowing legislation
was enacted
ena teed shortly
shortly after
aft the civil
c v l war
wa in 1867.
867.5 Itt ala
lowed
government
pay
owed the gove
nme to
o pa
y aawards
wa d to individuals
nd vidua
who provided information that aided in detecting and
punishing those guilty of violating tax laws.
The original law provided the Secretary with the
authority “to pay such sums as he deems necessary
for detecting and bringing to trial and punishment
persons guilty of violating the internal revenue laws or
conniving at the same.”6 Before 1996, payments were
made from appropriated funds. In 1996, the purposes
for which awards could be paid were expanded, with
the addition of “detecting underpayments of tax” as a
basis for making an award. Also, the source of funds
to pay awards was changed from IRS operating funds
to proceeds of amounts collected from the taxpayer
(other than interest).7 Before the 2006 amendments
to Code Sec. 7623, awards to whistleblowers were
discretionary, with the amount determined pursuant
to IRS policy. “The policy provided a framework for
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assessing the contribution of the information to the
collection of proceeds from a taxpayer, and allowed
for awards of one percent, 10 percent, or 15 percent
of proceeds. The published policy set a cap on
awards at $10,000,000, but the IRS waived this cap
from time to time under ‘special agreements’ with
a whistleblower.”8
Largely because the older version of the program
was not working well, and to close the tax gap, in
2006, Congress enacted legislation to streamline the
program, make it “informant-friendly,” and put in
place greater financial and more certain incentives
to turn in noncompliant taxpayers.9 As a result of the
substantial changes in the law, within a few months
of creation of the Whistleblower Office (WBO) within
the IRS, there has been a visible increase in number
of reported tips and size of cases.10 The IRS started
receiving claims alleging more than $2 million in
underpayment of tax almost immediately after enactment of the amendments to Code Sec. 7623.11

Growth
There has been a marked increased in the number
of submissions of newly enacted Code Sec. 7623(b)
claims
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By the time the fourth WBO Annual
i
Report to Congress FY 2010
01 was submitted
sub
bmi te
ed on July
Julyy
20, 2011, it was reported that
tha there
ere were
were 431
4
431 submissubm
m sions for FY 2010 that appeared to meet the $2 million
threshold in Code Sec. 7623(b). This was part of a total
of 7,577 whistleblower claims submitted in FY 2010.13
In FY 2010, 97 awards were paid by the IRS, totaling
$18.7 million in awards paid, of which nine cases involved collections to more than $2 million. The total
collected by the IRS in FY 2010 was $465 million. As
a comparison, in FY 2009 the IRS paid out awards of
about $5.85 million, while it collected $206 million.14
The report notes that all the award payments made
in FY 2010, as well as in prior years, resulted from
claims that were filed prior to the effective date of the
new law and as such were based on the prior law and
the lower applicable award percentages established
in prior IRS policy. There were no Code Sec. 7623(b)
payments listed in the FY 2010 report to Congress.
The report pointed out that payment of awards under
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Code Sec. 7623(b) was expected to begin in the second
quarter of 2011.15 This was borne out when in April
2011, an attorney claimed that his client, an in-house
accountant, had received the first award—more than
$4.5 million—under the new Code Sec. 7623(b) for
reporting to the IRS a Fortune 500 financial services
company’s unreported tax liability of $20 million.16
Commenting on the progress of the program over
the past few years since the law was amended, Senate
Finance Committee member Chuck Grassley, who
was instrumental in authoring the new law, said:
While the IRS has made great progress, there
is still room for improvement. The GAO Report
makes clear that the whistleblower program has
been successful in providing good information
to the IRS about big-dollar tax cheating. The data
shows that IRS has received tips on more than
9,500 taxpayers from 1,400 whistleblowers in
just five years while only rejecting 1,300 claims
so far during that time.17
Evidence of the anticipated and continued growth
and interest in this area can be gleaned from the cottage
industry of the lawyers and law firms that are developing a niche specialty in this area. A cursory search
on the internet reveals that there are now numerous
websites set up by law firms seeking to profit from
this wave of expected growth. The services are typically advertised on a contingent basis. Popular press
reports also tout submissions of huge claims. In 2008,
a Washington, D.C., law firm, the Ferraro Law Firm, is
reported
epo ted to
o have
have submitted
submi d claims
c a ms representing
rep esen
ntingg a stagstag
gering
ering $40 billion
billion in alleged
a ed underpayment.
underpaymen 118 On
O A
April
Apr
18, 2011, the same law firm, submitting comments to
the IRS on proposed regulation on the payments of
whistleblower awards, stated that it represents clients
who have to date submitted claims representing more
than $82 billion in tax underpayments.19
The sources and motives of tips can be many and
varied. Making headlines are reports of private bankers turned whistleblowers.20 In fact, the source of tips
need not be solely from being close up and exposed
to the culpable acts. There is plenty of room to submit
claims based on information from a variety of sources
that are in the public domain. It is quite possible that
the new law will lead to a rise of “bounty hunters”
who scour public sources of information on which
to base a claim. Sources of leads may run the gamut,
from information publicly disclosed, such as filing of
reports and financial statements with the SEC, public
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ranged from one percent to 15 percent of collected
media reports that bring to the fore whiffs of apparent
amounts, with an overall published cap generally of
tax violations, to some newspaper article that may
not more than $10 million24 (was up to $2 million
provide clues and indications of tax transgressions.
Litigations involving the noncompliant taxpayer can
until 2004), though IRS had waived the $10 million
be another source, since a great deal of financial
cap from time to time under “special agreement”
information becomes part of the record and thus
with a whistleblower.25
public. Yet another source is information that is the
Although the statute indicated that a reward may
product of investigations by state and local governbe made to an informant for supplying information,
ment regulatory agencies of the taxpayer.21
it did not bind the IRS to reward all informants. It
was well-settled under case law that submitting a
Growth in whistleblowing will likely continue to
claim for a reward did not automatically entitle the
grow unabated, especially in these difficult economic
informant to its receipt.26
times with greater numbers
of unemployed (some no
Doling out rewards was
doubt disgruntled former
purely discretionary with
The future for tax whistleblowing
employees strapped for rethe IRS. In fact, there was
appears to shines bright—bright
sources), as well as a greater
no requirement that a
for everyone except for
awareness of ethical lapses
reward be issued at all. In
in the aftermath of the Ponzi
addition, “[a]wards were
noncompliant taxpayers.
schemes and the Enron-type
generally not paid when
debacles. With the new law
the disclosure was based
in place, more employees of financial institutions with
on public information, or when the informant particiinside information about unreported offshore accounts
pated in the tax compliance.”27 Unlike payments of
22
can be expected to come forth. Also, an increase in
awards made under newly enacted Code Sec. 7623(b)
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submissions is possible once the WBO starts making
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bigger payments under the higher awards provisions
law—in fact, there wasn’t any prescribed statutory
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rules and procedures. This article will survey the
sions when claims were considered, the IRS would
2006 new law and will discuss the developments
form a committee made up of senior IRS managers
and guidance issued thereunder.
to review these whistleblower cases and consider
possible awards. In practice this internal committee
was the place where whistleblower claims went to
Shortcomings
die.”29 In Cooper (Cooper I), the Court described the
pre-existing program as follows:
The statutory provisions that were in place until 2006
were perceived to be, for the most part, ineffective
The discretionary whistleblower awards have
and in need of an overhaul. Various reasons have
been arbitrary and inconsistent, however, bebeen cited for the shortcomings with the program.
cause of a lack of standardized procedures
A key problem with the pre-existing program was
and limited managerial oversight. See Treasury
that there was no statutory requirement imposing
23
Inspector General for Tax Administration Rept.
mandatory reward percentage ranges. In effect, the
2006-30-092, The Informants’ Rewards Program
IRS was given complete discretion to make rewards
Needs More Centralized Management Oversight
and decide on how much.
(June 2006). It took an average of 7 1/2 years for a
Under the prior program, the discretionary reward
discretionary award to be paid and an average of
percentage was provided for in the regulations and
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6 1/2 months for a claim to be rejected. Id. at 8-9.
Moreover, most rejected claims did not provide
the rationale for the reviewer’s decision because
of concerns about disclosing confidential return
information to the whistleblower. Id. at 7.30
Another shortcoming with the prior reward program
as it existed until 2006 was the lack of statutory right
to a judicial review of reward determination made
by the IRS. Informants’ only option, which more
often than not led nowhere, was to sue the Federal
government for a monetary claim. Since the payment
of rewards was uniformly held to be discretionary
on the part of the IRS—a discretionary exercise of
governmental powers—suits to compel payment
were unsuccessful.31
A TIGTA report that reviewed the program in 2006
pointed out that the prior version of the program
was replete with administrative problems. The report
found that processing and evaluation of claims were
inconsistent, that delays were common, and that a
large majority of claims were rejected by IRS reviewers without adequate explanation. The TIGTA report
recommended centralizing the management of the
program and standardizing the processing of claims.32
The combined
com
mbin
ned effect of these perceived shortcomings
and
incentives were seen as dampening
nd
d “illusory”
“illluso
l
ry”” in
p
the
and motivation
informants
he willingness
willingn
ness an
otivatio of info
mants to blow
the
whistle.
program
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stle.. The
e iimpact
ct of the
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m was sseen as
limited
miited and
d nott realizing
re
eal ng its greater
greater potential.
potential.33

Rationale for the 2006
00 Act
ct
The catalyst for the 2006
06 changes
nges in the
the law was
w s
the idea of re-energizing the reward program which
would aid to close the tax gap, estimated at $345
billion for tax year 2001.34 A primary purpose for the
changes was to make the program more attractive by
providing “incentive for persons with knowledge of
significant tax noncompliance to come forward and
assist the IRS.”35 A recent TIGTA report succinctly
stated that “[t]he intent of the Tax Relief and Health
Care Act of 2006 was to provide focus on large-dollar
cases with the potential of collecting billions of dollars for the Department of the Treasury.”36 IRS audits
tend to yield better results when they are tied to
whistleblowing. In a Treasury report issued in 2006, it
was concluded that “examinations initiated based on
informant information were often more effective and
efficient than returns initiated using the IRS’ primary
method for selecting returns for examination [i.e., the
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Discriminant Index Function].”37 Shortcomings identified in the 2006 TIGTA report were addressed in the
2006 Act, mainly the establishment of centralized
WBO within the IRS and granting that office the responsibility to administer a revamped award program.
38
The 2006 Act took cue and was modeled in some
respects on the 1986 revised False Claims Act (FCA)
applicable to fraud in federal government programs.
The amended FCA has proven extremely successful
for the government in fraud recoveries based on information furnished by whistleblowers.39

New Provisions, Old Law
Section 406 of the Tax Relief and Health Care Act
of 2006, P.L. 109-432 (“2006 Act”) enacted fundamental changes to the informant reward program,
providing a new framework for considering whistleblower claims. The 2006 Act created Code Sec.
7623(b), made changes to existing Code Sec. 7623,
which was renumbered as Code Sec. 7623(a), and
provided for several administrative provisions that
were not placed in the IRC, such as the creation of
the Office of the Whistleblower. The changes were
effective December 20, 2006, the day of enactment,
and are made applicable for information provided to
IRS after December 19, 2006.40
Despite substantial changes made by the 2006
Act, prior Code Sec. 7623 was not repealed. Instead, under the 2006 Act, the prior discretionary
reward provision in former Code Sec. 7623 was
re-designated as Code Sec. 7623(a) and was left
largely
argely intact
intact but
but with
w
wit some
some updating.
upd t ng. As revised
revise
by
2006
Act,
Code
Sec. 76
7623,
as
y the
the 200
6 Ac
t, C
o Sec
23 renumbered
enumbered a
Code Sec. 7623(a), was reframed to authorize the
IRS, pursuant to regulations, to pay awards to informants such amount deemed necessary for “(1)
detecting underpayments of tax, or (2) detecting
and bringing to trial and punishment person guilty
of violating the internal revenue laws or conniving
at the same, … .”41 This authority to pay is limited
to cases where the payment of the award is not
otherwise authorized by law.42 The Act substitutes
“or” for “and” in Code Sec. 7623 language with the
result that an informant may now collect an award
for detecting an underpayment even though no
person is brought to trial or punished for violating
the tax laws.43
Under prior law, the Internal Revenue Code provided
a more restrictive criteria for rewards by requiring that
the information provided result in both “(1) detecting
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underpayments of tax, and (2) detecting and bringing
to trial and punishment persons guilty of violating the
internal revenue laws or conniving at the same, …
.”44 This two-part statutory test would appear to have
denied a reward for other than criminal cases, such as
where negligence or some other noncriminal cause was
involved. However, according to Congress, rewards
were payable when the information submitted by the
informant involved civil cases, as well as criminal cases.45 Thus, the statutory change updates the statute to
conform to views that Congress had expressed earlier as
to the scope of the reward program and makes it clear
that rewards may be granted for information utilized
in finding criminal or civil violations.46
Another change reflected in Code Sec. 7623(a),
which also applies to the newly created Code Sec.
7623(b), now includes interest collected as part of the
proceeds eligible for an award. New Code Sec. 7623(b)
was added to the Code to house new provisions.
Other provisions in the 2006 Act address program
administration requirements, such as creation of the
Office of the Whistleblower and annual reporting to
Congress. However, these are off-code provisions that
are not part of the Internal Revenue Code. Submissions
for award under Code Sec. 7623(b) apply to claims
filed aft
after
ter tthe
he enactment date, December 20, 2006.
Pre-enactment
claims, i.e., those submitted based on
re--enaactment cl
information
provided
December
2006, are
nfo
orma
ation
n pro
ovi
ovid
before D
ecember 20, 200
covered
cov
vered
d byy the law
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es in place
ace at the
th time
that
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mitte 47 Post-ena
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submissions
that
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d not q
alif under
nder th
sions in Code
Sec. 7623(b) are now processed under
C
Code Sec. 7623(a).
As a result of the changes
nges made
ade by the 2006 Act,
Act,
there are now two broad categories of whistleblower
cases. In the first are those cases in which the IRS
“may pay” the informant under the discretionary
authority in Code Sec. 7623(a). These are referred to
as “discretionary” awards. In the second category are
those cases in which the IRS “shall pay” pursuant to
Code Sec. 7623(b). These are referred to as “mandatory” awards.
Generally, claims for rewards that were submitted
prior to the enactment date of the 2006 Act, December 20, 2006, are governed by the law and policies
that were in effect prior to December 20, 2006. Any
supplemental information submitted after December
20, 2006, is not considered a new claim governed
by the new law. Rather, the pre-enactment law continues to apply, unless the new information prompts
the IRS to take administrative or judicial action that
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would not otherwise have been taken place based
on only the earlier-supplied information.48 Discretionary claims under Code Sec. 7623(a) continue
to be considered pursuant to regulations set forth in
Reg. §301.7623-1, which were issued when the preenactment Code Sec. 7623 was in effect. A summary
of these is reprinted in Publication 733.

Increased Mandatory Awards
Under Code Sec. 7623(b)
New Code Sec. 7623(b), added by the 2006 Act,
established a mandatory award program. Code Sec.
7623(b) employs “shall” language, rather than “may.”
Code Sec. 7623(b)(1) provides in relevant part that
“[i]f the Secretary proceeds with any administrative
or judicial action … based on information brought
to the Secretary’s attention by an individual, such
individual ... shall receive as an award … of the
collected proceeds.” The IRS’s discretion to make
awards for valid claims that satisfy various standards
and requirements is now greatly reduced.
Although phrased as mandatory, since the whistleblower must meet various conditions to qualify for
a Code Sec. 7623(b) award, there is still some measure of discretion that resides with the IRS. Limiting
discretion is further aided by another new provision,
which, for the first time, grants whistleblowers a right
to judicial review in tax court. Authority for making
discretionary awards has not been repealed, but remains in place under what is now Code Sec. 7623(a),
albeit the procedure as to these discretionary awards
been
updated.
has be
en up
u
dateed.
The
specified
percentage of the
amount
Th
e aaward
wa d is a spec
d percentag
he amou
collected as a result of an administrative or judicial
action taken was a result of the information provided,
unless the contribution is less than substantial.49 The
mandatory Code Sec. 7623(b) payout percentages are
prescribed by statute and the percentages have been
increased. They now generally range from a minimum
of 15 percent to not more than 30 percent of the
“collected proceeds” (a term elaborated on later).50
If the WBO determines that the action was “based
principally on disclosures of specific allegations”
other than information provided by the whistleblower
the award shall not exceed more than 10 percent of
the collected proceeds.51 Prior to the change in the
law, the percentages were provided for in the regulations and were lower. Under the prior program, the
discretionary reward percentage ranged from one
percent to 15 percent of collected amounts, with an
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overall published cap generally of not more than $10
million52 (was up to $2 million until 2004), though
IRS had waived the $10 million cap from time to time
under “special agreement” with a whistleblower.53 As
a result, all things being equal, the potential amount
of the awards can be much larger than in the past.
Under the new law, there is no ceiling or overall
cap on the amount of award. A further increase in
the potential award is a broadening of the base on
which an award may be paid. The 2006 Act provides
that “collected proceeds” now also includes collected
interest. This is in addition to the existing base made
up of collected tax, penalties, additions to tax, and
additional amounts.54

Criteria for Code Sec. 7623(b)
Awards
To be entitled to an award under Code Sec. 7623(b),
the information submitted by the informant must
satisfy certain specified dollar thresholds, discussed
below. When evaluating a claim, the IRS will consider
the information provided by the informant in light of
the facts developed by the IRS’s investigation.55 The
information furnished by the informant to the IRS
mustt ha
have
contributed” to a decision
ave ““substantially
su
to ttake
administrative
or jjudicial action (including
ake
k adm
dmini
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noncompliant
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Not all
ll IRS acts result in an “administrative or
judicial action.” For example,
mpl when the
the alleged
alleged nonnon
compliant person is already
ady under
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vestigation and
a
the information provided by the informant does not
change the manner of how the issue is approached
or resolved, this is not generally considered as resulting in administrative or judicial action and would
therefore be ineligible for an award. On the other
hand, in the case of large entities that are routinely
under audit each year, an administrative action can
mean the commencement of a new issue under the
audit plan, or a change in the way information about
an issue is collected or analyzed, which would not
have otherwise taken place without input from the
informant. In other cases, an administrative action
takes place upon initiation of an audit of the person
which would not have otherwise occurred without
information provided by the informant.57
The Internal Revenue Manual (IRM) provides that
“[a]n action is based upon on the information pro-
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vided by the whistleblower if the IRS would not have
acted but for the receipt of the information provided
by the whistleblower. Action by the IRS may include
the initiation of an examination or investigation that
would not otherwise have been undertaken, or the
modification of a pending or planned examination
or investigation as a result of information provided
by the whistleblower.”58
The determination of the exact amount of the award,
to be made by the WBO in each case, depends “upon
the extent to which [the information provided by] the
individual substantially contributed to such action”
that led to detection and recovery of taxes.”59 Neither
the Internal Revenue Code nor the regulations define
what is “substantial.” The more valuable the information furnished by the informant with respect to the
proceeds collected, the greater the proportion of an
award granted. The IRM provides, “All relevant factors, including the value of the information furnished
in relation to the facts developed by the investigation
of the violation, will be taken into account by the
WBO in determining whether an award will be paid,
and if so, the amount of the award.”60 The Office of
the Whistleblower was delegated authority to make
the final determination whether an award should be
paid and the amount.61 Awards will only be paid out
to the informant if and when the IRS collects money
as a result of any administrative or judicial action
resulting from the information provided.62

Reduced Award Percentage
for ““Public” Information
fo
o
The
he award
a
percentag
percentage is reduce
reduced
ed to a maxim
maximum
mum o
of
10 percent of collected proceeds, and such percentage could even be lower or none, as considered
appropriate by the WBO, in cases where the WBO
determines that the IRS administrative or judicial
action (or settlement) is based principally on disclosure of specific allegations derived from information
sources that are already out in the public domain
(rather than information of the informant).63 These are
cases where there has been prior public disclosure
of the allegation in some other forum or outlet. Such
sources may include judicial or administrative proceedings, governmental reports, hearings, audits or
investigations, or new media. The award amount is
determined at the discretion of the WBO, taking into
account the significance of the informant’s bringing
the matter to the attention of the IRS and the role of
the informant in contributing to the action taken by
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the IRS.64 Though the whistleblower is not the original
source of information, bringing the information to the
attention of the IRS may nonetheless be a contributing
factor that may lead to the additional collection.65
The 2010 revisions to the IRM describe the analysis
that is involved to determine whether the information is based principally on specific allegations from
public sources:
[T]he whistleblower office will look at the extent to
which the specific allegations disclosed describe
the elements of a tax violation or behavior from
which a tax violation may reasonably be inferred.
The threshold determination would take into account the extent to which the specific allegations
disclosed and the potential tax noncompliance
issues were discernable to the public from the
information that appeared in the public domain
as well as the connection between the information
provided by the whistleblower and the information developed in the judicial or administrative
hearing, governmental report, etc. Among other
considerations, the Whistleblower Office will
evaluate whether specific information about tax
noncompliance appeared in the hearing or report,
and
nd whether
w ther specific information about financial
whet
crimes,
or transactions with tax compliance
crrime
i es, fr
ffraud
aud
do
p
implications
appeared
the
hearing
report.66
im
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of award
d will be determined by taking into account
the “significance of the whistleblower
information
hist blower info
rm
mat on and
d
the role of the [whistleblower]
ow in contributing
contribut ngg to the
t e
action taken.”67 In so doing, the WBO will evaluate
the presence and impact of the positive and negative
factors that are listed in the IRM (discussed below) to
adjust the award percentage from one percent to four
percent, seven percent or 10 percent. Based on the
presence and significance of negative factors, the award
percentage may be zero and therefore no award will
be paid under Code Sec. 7623(b)(2).68
Notwithstanding the foregoing, there is no reduction in the award percentage to 10 percent, and the
informant is eligible to the mandatory 15- to 30percent range of collected proceeds, even where the
information is “out,” if it is determined by the WBO
that the informant was the original source of the information which then became public.69 For example,
the whistleblower would be the original source of
information in a case where the whistleblower was
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the plaintiff in a civil action in which the specific
allegations were disclosed, or in a case where the
whistleblower was the person who reported the
existence of a criminal transgression to law enforcement authorities.70 Before a determination is made to
apply a reduced percentage under Code Sec. 7623(b)
(2), the whistleblower is given the opportunity to
demonstrate that he/she was the original source of
the information.71 The possibility of garnering some
award, albeit at a lower discretionary percentage,
may serve as an incentive for some to scour publicly
disclosed information and records and to keep a
vigilant eye for potential allegations that may lead to
financial gains. This point was illustrated by a study
compiled by the Ferraro Law Firm, a leading law firm
specializing in representing whistleblowers, when it
reported that the Fortune 500 companies are sitting
on almost $200 billion in unrecognized tax benefit
reserves that reflect a huge potential for whistleblower
claims.72 Under FASB Interpretation No. 48 (FIN48),
now codified under ASC740, a company must,
when applicable, reserve and reduce earnings by
tax positions for which it believes there is a greater
likelihood than not for the IRS to prevail. According
to the report, since the issues that currently make up
the tax reserve are not generally disclosed to the IRS
and stay in the company’s tax accrual workpapers,
the details in those workpapers could make for fertile
grounds for whistleblower claims. However, with the
introduction of a requirement that certain companies
start to disclose in their tax filing uncertain tax positions (UTP), a move meant to increase transparency,
some
ome observers
o servers have
have posited
osi ed that
that the
he number
num
mber of
potential
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submissions
willl be
lower.
potent al whist
w
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In the absence of substantial additional information
provided by the whistleblower, UTP disclosure will
likely serve to deflect many claims. Another observer
countered by pointing out that whistleblower claims
are still viable for tax issues that for one reason or
another are not reserved, as for example when a more
likely than not opinion is rendered.73

Participation by the Informant
To deter informants from benefitting from their own
culpable conduct, an award may be appropriately
reduced if the WBO determines that the informant
was a participant in the transaction that led to the
shortfall in taxes or to the violation of, or conniving
to violate, the tax laws.74 The level of involvement
will affect the amount of a diminished award. For

33

A Primer for Tax Whistleblowers
Code Sec. 7623(a) claims filed before July 1, 2010,
the IRM provides that “[i]f the whistleblower participated substantially in the actions that resulted
in the underpayment of tax, the WBO may deny an
award.”75 As to Code Sec. 7623(a) claims filed after
July 1, 2010 and for all Code Sec. 7623(b) claims
(whether 7623(b)(1) or 7623(b)(2)), the IRM lists as
a negative factor when determining the “whistleblower’s role in the underpayment of tax reported,
such as when a whistleblower actively and knowingly
participates in carrying out the tax noncompliance.”76
Another negative factor may be found present if the
whistleblower “directly or indirectly profits from the
noncompliance.”77
Mere participation by the informant in the activities
that lead to underpayment in tax is no automatic bar
to an award. Apparently, under the 2010 revisions to
the IRM, whistleblowers participating in the tax violation (but not involved with the planning and initiation
of the act) can still qualify under the increased Code
Sec. 7623(b) range of award, albeit at a possibly lower
end of the 15- to 30-percent range.

Planning and Initiation
Similar
lar to
t w
whistleblower
hist
participation discussed above,
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d SSec.
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h internal
ernal revenue
r en e laws or conniving at the same, the WBO may reduce the award.78 This
applies to award determinations
atio made
made under
u
under Code
Code Sec.
Sec.
7623(b)(1), for which the applicable
app ble range
range is 1515- to 303 percent, or (b)(2) determination for which the applicable
range is zero to 10 percent.79 The whistleblower need
not be the sole person involved in planning and initiating in order for a reduced Code Sec. 7623(b) award
determination to apply.80 The revised 2010 IRM instructs
the WBO to first determine an award percentage that
would apply assuming the whistleblower was not involved in planning and initiating the action and to use
the same framework that applies to award determinations for the zero to 10 percent and 15- to 30-percent
ranges.81 The WBO is then to evaluate the role of the
whistleblower in planning and initiating the action that
led to underpayment in taxes based on a consideration
of a nonexclusive list of factors. The whistleblower’s
role as a planner and initiator will be cast in one of
three categories: significant, moderate or minimal.82
The award determined in the earlier step is then re-
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duced to reflect the varying role of the whistleblower.
The award is reduced by 66 percent to 100 percent
for significant planners and initiators, 33 percent to 66
percent for moderate planners and initiators, and zero
to 33 percent for minimal planners and initiators.83 In
more egregious cases, where the informant is convicted
of criminal conduct connected with his role in the planning and initiating the action that led to underpayment
of taxes, Code Sec. 7623(b)(3) prohibits the making of
any awards to the informant.84
The following is the list of planning and initiating
factors applicable to a determination under Code
Sec. 7623(b)(3) set forth in the IRM:
Was the whistleblower the sole decision maker,
one of several contributing planners and initiators, or an advisor to a decision maker?
The nature of the whistleblower’s planning and
initiating activities (What did the whistleblower
do—was it reasonably legitimate tax planning
or objectively unreasonable, were steps taken to
hide the actions at the planning stage, was there
any identifiable misconduct (legal, ethical, etc.)
that was either not criminally prosecuted, for
whatever reason, or did not result in a criminal
conviction (which results in a zero award)?
The extent to which the whistleblower knew or
should have known that tax noncompliance was
likely to result from the course of conduct
The extent to which the whistleblower acted in furtherance of the noncompliance, including efforts
to conceal the true nature of the transaction
The whistleblower’s role in identifying and solicitiing
ng others
others to participate
partic ate in the
the actions
actions reported,
repo ted
whether
parties
common
transaction
or
w
wh
ether as part
e to
o a com
mmo
on tra
nsac
ction o
85
as parties to separate transactions

Thresholds for Submission
Not all submissions are eligible for the mandatory
Code Sec. 7623(b) awards. A certain dollar threshold
must be met, which was apparently set high enough
to eliminate trifling and nuisance submissions and to
deter frivolous allegations.86 To qualify under Code
Sec. 7623(b), the information furnished has to relate to
a noncompliance tax matter in which the amount potentially owed to the IRS for taxes, penalties, interest,
additions to tax and additional amounts must exceed
$2 million.87 In addition, if the alleged noncompliant
taxpayer is an individual, there is a further requirement
that individual’s gross income (not AGI), must exceed
$200,000 for at least one of the tax years that is at is-
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reward percentage was guided by IRS Policy, with the
sue.88 There is no such minimum income threshold for
most recent iteration issued in 2004, as Policy Statebusinesses that are other than individuals. Assuming
ment P-4-27. The policy was implemented through
the submission meets the prescribed thresholds, the
regulations found under Reg. §301.7623-1, PublicaWBO is now required to analyze the case to detertion 733 and administrative guidance in the IRM part
mine whether the case is worth “pursuing.”89 Awards
25.2, which IRM part has been updated in December
under Code Sec. 7623(b) can be substantial, which
2008,93 and again in June 2010. Reg. §301.7623-1
in turn provide ample incentives for individuals to
pursue filing claims. To illustrate, if only the minimum
does not apply to the new “mandatory” award prothreshold of $2 million in underpayment of taxes,
gram embodied in Code Sec. 7623(b).
penalties and interest is the subject of a successful
The regulations, which applied to pre-Act Code
claim, at a 30-percent
Sec. 7623 and now apply
award rate, the informant
only to Code Sec. 7623(a),
stands to reap a an award
state that all relevant facThere is movement afoot in other
of up to $600,000.
tors, including the value of
areas of the law towards greater
Presently, the relatively
the information furnished
utilization of whistleblowers to
high threshold of $2 milin relation to the facts
flush out and bring wrongdoings
lion needed to qualify for
developed by an invesa Code Sec. 7623(b) subtigation of the violation
to the forefront.
mission will have greater
are considered.94 Further,
implications to larger
the amount of a reward
businesses, for which large alleged underpayment in
“represent what the district or service center director
taxes are more likely. Most small and even mid-sized
deems to be adequate compensation in the particular
business may be less targeted. It is possible that as
case, generally not to exceed fifteen percent of the
the program evolves and matures, the threshold for
amounts … collected by reason of the information.”95
submission will be expanded to cast a wider net.
This was no cause for celebration. Although the regulations provided for a reward percentage that could
be as high as 15 percent of the proceeds collected,
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August 26, 1997, to December 20, 2006. Although
ary authority, which is now housed in Code Sec.
7623(a).90 That subsection authorizes, but does not
the policy under Reg. §301.7623-1 covered claims
involving denied refunds, the 2010 revised IRM makes
require, the IRS to pay an award for information
claims based on denied refunds ineligible. Proposed
that results in the government’s recovery of taxes,
regulations, discussed below, will likely reverse the
penalties and also interest (includible in the base
IRM on this point. In cases where the whistleblower
for claims filed after December 29, 2006).91 There
participated substantially in the actions that resulted
is no threshold requirement prescribed for claims
in the underpayment of tax, the WBO may deny an
under Code Sec. 7623(a). It applies regardless of the
award. Another set of criteria applies to award compuamount in dispute and regardless of gross income
tations for Code Sec. 7623(a) claims that are submitted
of the alleged noncompliant individual taxpayer.92
after December 19, 2006, and before July 1, 2010. The
For the most part, the prior regulatory guidance in
award computation, set forth in the 2010 revised IRM,
Reg. §301.7623-1 continues to apply to claims that
closely tracks the language found in Publication 733
fall within the scope of Code Sec. 7623(a), subject
and provides the following guidelines:
to updated interim guidance in Notice 2008-4 and
subsequent updating to the IRM.
A. For specific and responsible information that
Where the reward granted is discretionary, the Code
caused the investigation or, in claim files already
does not specify a reward percentage. Instead, the
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under audit, materially assisted in the development or identification of an issue or issues and
resulted in the recovery, or was a direct factor in
the recovery, the award shall be 15 percent of
the amounts recovered, with the total award not
exceeding $10 million.
B. For information that caused the investigation
or, in claim files already under audit, caused
an investigation of an issue or issues, and was
of value in the determination of tax liabilities
although not specific, the award shall be 10
percent of the amount recovered, with the total
award not exceeding $10 million.
C. For information that causes the investigation
or investigation of an issue, but had no direct
relationship to the determination of tax liabilities,
the award shall be 1 percent of the amounts recovered, with the total award not exceeding $10
million. No award will be paid if the recovery
was so small as to call for payment of less than
$100.00 under the above formulas.
D. In a claim file when two or more whistleblowerss in
individually
provided original information
ndiviidu
leading
the
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eadin
ding to
o th
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y of additional tax, penalties,
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m the same
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e
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The individual
indiv dual awards
aw
should
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hould
h
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sid
id d in aaccordance
cordan with
ith the
criteria, computation formulas, and limitations
stated above.
E. If the whistleblower participated substantially in
the actions that resulted in the underpayment of tax,
the Whistleblower Office may deny an award.98
Yet another set of criteria applies to Code Sec.
7623(a) claims filed on or after July 1, 2010. For these,
awards will be paid under the discretionary authority
granted in Code Sec. 7623(a), using the same criteria
that apply to awards under Code Sec. 7623(b) but
without an opportunity for an administrative review
and comment within the IRS, nor a right to a Tax court
review of a determination made by the WBO.99

Collected Proceeds
Awards are payable only from amounts that are
ultimately collected from the taxpayer. Code Sec.
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7623(a) provides that the IRS may make payment
from “proceeds of amounts collected,” whereas
Code Sec. 7623(b) provides that the IRS shall make
payments from “collected proceeds.” The terms
should be construed the same. Prior to 1996, the
source of funds to pay rewards was from IRS operating funds.100 For claims filed after December 20,
2006, the base upon which an award is computed,
i.e., collected proceeds, has been broadened and
now also includes interest collected.101 This applies
to both Code Sec. 7623(a) discretionary and Code
Sec. 7623(b) mandatory claims. Previously, interest
collected was excluded from the base. Collected
proceeds continue to include, as it previously did,
the underpayment in tax, as well as penalties, additions to tax and additional amounts that result from
the action (including any related actions) or from any
settlement in response to such action.102 However, the
2010 IRM provides that criminal fines collected, that
have to be deposited into the Victim of Crime fund,
cannot be used to pay awards.103
The IRM provides that if an informant identifies a
single issue with respect to a taxpayer, and the IRS
identifies three additional issues, then the informant
will only be entitled to an award based upon the
collected proceeds on the single issue. However, if
the informant identifies a single instance in which a
taxpayer engaged in improper activity and the service identifies other instances in which the taxpayer
engaged in the improper activity or substantially
similar activities, then the collected proceeds will
include proceeds from all identified instances of the
104
improper
mpro er aactivity.
ctivityy.10
Iff aan info
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facts
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specifi
acts re
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ar ttaxpayer
axpayer and
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code section or a specific legal theory for why the
taxpayer’s treatment was improper, the informant
will be entitled to treat as collected proceeds the
entire amount collected even though the IRS may
have utilized a different theory or Code section for
collection.105 The IRM further speaks to “collected
proceeds” when the informant identifies a promoter
and an improper activity. In such a case, the “collected
proceeds” may include proceeds from other clients
of the promoter that engaged in the improper activity
(or a substantially similar improper activity). However,
amounts collected from clients that engaged in different activities and amounts collected from clients of
other promoters, regardless of whether those clients
engaged in the improper activity identified by the
informant, are not included in collected proceeds for
purposes of calculating the informant’s award.106
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The fact that the award is payable only out of
proceeds eventually and actually collected means
that if for any reason proceeds are not collected,
for example due to the expiration of the statute
of limitation, or if the noncompliant taxpayer is
successful in a refund claim for amounts paid
stemming from the claim, or for any other reason,
then no award will be paid.107 Even if proceeds are
collected, due to an IRS change in policy brought
about in FY 2009, the WBO will delay payment
until the Code Sec. 6511 statutory period for filing
a claim for refund by the noncompliant taxpayer
expires which is either three years from filing or
two years from the date of payment, or earlier on,
upon an agreement between the taxpayer and the
IRS that there has been a final determination of tax
and there is an agreement that the taxpayer’s right
to file a claim for refund is waived.108 As a result, it
may take a long time to finalize a case, in the order of several years, from the time information has
been submitted to the time payment of the award
is made. According to the WBO Annual Report to
Congress FY 2010, “Whistleblowers are advised
that this process may take five to seven years, and
longer when there are protracted appeals or collection
on actions.”
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2009,
observed that “[b]ecause taxpayers
2 9,
9 it
i wass o
mayy ex
exercise
their judicial
xercise tthe
dicial appeal rights
ights or enter
into
alternative
payment
nto
o alt
ternativ
ve payment
me arrangements,
ra
nts, pa
off the
the award
a rd could
awar
cou
uld take
ke up to
to 10 years.
ye rs. The TIGTA
report
ortt cited
cite
it d an example
exa le in which
hich Whistleblower
Whi tl b
Office made
d an award payment on a 7623 claim
110
15 years after the claim was
wa received.”
receiveed. 11

Awards Based on Denials of
Refund and Reduction of an
Overpayment Credit Balance
An informant’s claim may provide information that
will culminate in a denial of refund claim of the
noncompliant taxpayer that might have otherwise
been paid. Eligibility for an award based on such
type of an informant claim has flipped back and
forth. Existing regulations that were issued prior
to the 2006 Act provide that not only is a reward
payable for information that results in collection of
additional taxes, interest and fines, but a reward is
also payable for information that leads to denial of
a the payment of a false or erroneous refund claim
that otherwise would have been paid.111 Therefore,
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the term “proceeds of amounts collected” in Code
Sec. 7623(a) encompassed both additional amounts
collected because of the information provided
and also amounts collected prior to receipt of the
information if the information leads to the denial
of a refund claim that otherwise would have been
paid.112 The 2006 Act added Code Sec. 7623(b)
with the language of “collected proceeds” as the
base for payments for Code Sec. 7623(b) awards.
In a reversal of position, the 2010 revisions to the
IRM define collected proceeds as only new monies
collected. The revised IRM expressly provides that
“claims may not be paid under 7623(a) or (b) which
are based on information which leads to the denial
of a claim for refund which otherwise would have
been paid.”113 Moreover, the 2010 revisions to the
IRM further stated that “[s]atisfaction of taxpayers’
liabilities by reducing a credit balance is not within
the scope of collected proceeds.114 In effect, offsets,
application of net operating losses, refunds, or other
amounts that might reduce a tax liability could not
give rise to an award. This interpretation of the statute as reflected in the revised IRM has been roundly
criticized by, for example, Chuck Grassley, who was
closely involved with the enactment of 2006 revision to Code Sec. 7623.115
Subsequently, on January 18, 2011, the IRS issued
proposed regulations that clarify the definitions of
“proceeds of amounts collected” under Code Sec.
7623(a) and “collected proceeds” under Code Sec.
7623(b).116 Proposed Reg. §301.7623-1(a)(2) would
clarify
y that the provisions in Reg. §301.7623-1(a)
authorizing
are
utho zing refund
refu
und prevention
pr vention claims
cl ims
i
a equally
equal
applicable
ppl cable to claims
c aims under
der Code
Code Sec.
Sec. 7623(a)
7623(a) and
an
(b). In addition, the proposed regulations also clarify
that any reduction of an overpayment credit balance
that is used to satisfy a tax liability because of the
information provided is also considered proceeds
of amounts collected and collected proceeds for
purposes of Code Sec. 7623. In short, the proposed
regulations would clarify the definition of collected proceeds to include denials of refunds and
reductions in overpayment credit balances when
calculating awards to whistleblowers. The proposed
regulations will apply for awards that are paid after
the proposed regulations are finalized and published
in the Federal Register. According to the fourth WBO
Annual Report to Congress FY 2010, the IRS expects
the final regulations to be issued in FY 2011. The
IRM will be revised to reflect changes made by the
final regulations.
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Final regulations were issued as T.D. 9850, effective
as of February 22, 2012. These regulations adopted
without change the proposed regulations discussed
above.117 The final regulations did not expressly incorporate any of the various recommendations made
by public comments as to how “collected proceeds”
should be defined. Although recommendations to
specifically include net operating loss in the definition
of collected proceeds were rejected, the preamble
points out that NOL and similar tax attributes are
component elements of a taxpayer's tax liability.
The preamble explains that if an NOL claimed by a
taxpayer is disallowed in full or partially as a result
of information provided by a whistleblower, the IRS
“will factor that disallowance into the computation
of the taxpayer's liability, which may, in turn, result in
collected proceeds.”118
Suggestions by commentators to expressly include
criminal fines in the definition of collected proceeds
were also dismissed. The preamble elaborates:
Under the Victims of Crimes Act of 1984,
criminal fines that are imposed on a defendant
by a district court are deposited into the Crime
Victims Fund (CVF). 42 U.S.C. § 10601(b)(1).
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not
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Related Actions
An informant is eligible for an award under Code Sec.
7623(b) based upon a percentage between 15 and
30 percent of all amounts collected “resulting from
the action (including any related actions) or from any
settlement in response to such action.” Neither the
Code nor the regulations define “related actions.”
Section 25.2.2.28 of the 2010 revisions to the IRM
elaborates on the term “related action” by stating:
Generally, a related action is (i) any action involving the taxpayer from the original action and that
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is based on, either directly or indirectly, the same
information on which the original action is based,
and (ii) in cases in which the information provided
identifies a promoter, preparer, or other similar
person and describes underpayments of tax or
violations of the tax laws by one or more taxpayers that directly relate to the promoter’s activities,
any action (involving any taxpayer) that is directly
based on the information provided.119

The Whistleblower Office
The 2006 Act authorized the creation of a centralized
WBO within the IRS. This was, in large measure, in response to a TIGTA report recommending centralizing
and streamlining the program.120 The WBO operates
at the direction of, and reports to, the IRS commissioner. On February 2, 2007, the IRS announced the
appointment of Stephen Whitlock as the first Director of the WBO. When the WBO was first set up, it
had a staff of eight, six of whom were analysts with
many years of IRS experience in various compliance
programs.121 Reflecting the continuous and substantial
growth in claims submitted, the WBO staff has grown
in its second fiscal year from four to 14, and to 17 in
its third fiscal year.122
The WBO administers and oversees the whistleblower program. When created, it was charged with
implementing the revised award program. The WBO
manages and tracks whistleblower claims from the
time received by the IRS to the time it closes them,
either through a rejection letter or an award payment..1123 In carry
men
carrying
ng ou
out this
his role,
ole th
the
e WB
WBO
O aanalyzes
nalyze
information
submitted,
and
consults
with
nformatio sub
mitted coordinates
oordinates an
d co
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other division within the IRS as needed, and makes
award determinations.124 The WBO receives and
starts processing incoming claims. The information
submitted by an informant is initially assessed and
analyzed by the WBO.125
Described in the GAO 2011 Report, “[a]lthough the
Whistleblower Office manages the whistleblower program, conducts initial reviews of claims, and makes
award determinations, IRS’s operating divisions are
responsible for investigating claims and conducting
examinations under the expanded program.”126 If warranted, the case is assigned to other appropriate areas
within the IRS for further investigation.127 Although
the WBO is authorized by law to either investigate
the claim itself or to assign the claim for investigation
to other appropriate IRS offices, the WBO does not
currently itself investigate claims.128
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Established procedures make a distinction between determinations which the WBO make versus
tax administration decisions which are outside is
purview. Whereas the WBO is involved in making
determinations that relate to evaluating whistleblower
submissions, such as eligibility for an award or the
amount of the award, it has no role whatsoever in
tax administration decisions. For example, the WBO
cannot determine the scope of an audit or investigation, nor can it assess taxes, interest and penalties.
Similarly, the WBO cannot appeal or otherwise challenge decisions that involve tax administration.129
The 2006 Act envisions that at times the WBO may
need help from the whistleblower to proceed with
the claim. If deemed necessary, the WBO may at its
sole discretion request additional assistance from
the whistleblower or his legal representative.130 The
2006 Act directed the Secretary of Treasury to issue
guidance which would specify that requests for assistance must be “under the direction and control
of the Whistleblower Office or the office assigned
to investigate the matter.” The Act further cautions
that any individual or legal representative whose
assistance is so requested cannot by reason of such
request represent himself or herself as an employee
of the
e Fede
FFederal
ral Government.131 The IRM addresses assistance
the whistleblower in revised Section
sta
ancee from
f om tth
fro
25.2.2.7(10)(06-18-2010)
stating:
5 2.2.
5.2
2 2 7(10
0)(06
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unsel. In most
most cases,
cases,
the IRS should be able
le to
t receive
eceive information
info mation
from a whistleblower, conduct a debriefing to ensure the information provided is fully understood
and that the IRS has all relevant information the
whistleblower can offer, and then proceed with
an investigation or examination without further
assistance from the whistleblower. In some cases,
there may be a need to pose additional questions to
the whistleblower. Such inquiries are governed by
the appropriate disclosure provisions contained in
I.R.C. section 6103. (See IRM 11.3) When such an
inquiry is made of a whistleblower, an exception to
the requirement for reporting this type of third-party
contact applies. (Refer to IRM 4.11.57.6.5)132
It is the WBO that has been assigned the authority
to make the final determination about whether a Code
Sec. 7623(b) award will be paid and the amount of the
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award. Awards are to be paid in proportion to the value
of information furnished.133 Previously, field executives
were delegated the authority to make discretionary reward determinations. However, to promote consistency
in the award program and avoid confusion, effective as
of July 1, 2008, the IRS revised the delegation order so
that all awards determinations under Code Sec. 7623,
both discretionary Code Sec. 7623(a) and mandatory
Code Sec. 7623(b) awards are to be made by the Director of WBO. 134 This change has been reflected in
amended procedures, forms and the applicable sections of the INTERNAL REVENUE MANUAL.135

Claim Submission on
IRS Form 211
The IRS issued Notice 2008-4 on January 14, 2008,
to provide interim guidance on how to submit information to the IRS under the 2006 Act.136 The notice,
which is effective as of January 14, 2008, discusses
procedures for submitting a claim, elaborates on
the criteria that the WBO will apply to determine if
a claim qualifies under Code Sec. 7623(b), explains
ineligible submissions, and provides guidance as to
the kind of information to be included on the form
that is needed to evaluate the submission. The Notice points out that since new Code Sec. 7623(b) has
several requirements that are inconsistent with existing
regulations and administrative guidance applicable to
discretionary award claims under Code Sec. 7623(a),
the current regulations under Reg. §301.7623-1 will
not apply
to the new award program authorized by
p
Code
7623(b).
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e Sec.
ec. 7
623(b).137
Prior
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or guidance
gu dance has nott been
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obsole
ete The
Th
discretionary award program, now reflected in Code
Sec. 7623(a) was previously implemented through
Reg. §301.7623-1, much of which was reprinted as
IRS Publication 733, with additional administrative
guidance found in the INTERNAL REVENUE MANUAL. Those
regulations continue to be applicable for award claims
within the scope of Code Sec. 7623(a), except to the
extent that Section 3.02 and 3.03 of Notice 2008-4
provide interim guidance regarding submissions of
information under Code Sec. 7623(a).138 In June 2010,
portions of the IRM relating to whistleblower awards
has been revamped and updated, including further
guidance that addresses the processing of Code Sec.
7623(a) discretionary claims.139
A revised Form 211, Application for Award for
Original Information, accompanied Notice 20084.140 Form 211 must be filed whether the claim is for
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an award under Code Sec. 7623(a) or (b). The purpose
of the revised form is to “help whistleblowers present
information that is essential to evaluate whether a submission meets the requirements of Section 7623(b).”141
Following the 2006 Act, all Forms 211 are to be submitted directly to the WBO for review. Information can no
longer be directly submitted to other IRS personnel from
the informant or their representatives. To act on such
information by other IRS personnel may jeopardize the
audit or potential audit and any related adjustments.142
In addition, informant referrals are no longer received
“live” over the telephone. Customer Service Call Sites
and Taxpayer Assistance Centers (TAC) are provided
with procedures to follow. These procedures are outlined in IRM 21.1.1.11.143 Presently, the form cannot be
submitted via fax or electronically.144
Upon receipt of the Form 211, the WBO will initially determine if the form is complete. If not, it can
request additional information. If the form is complete, the WBO will determine whether the claim fits
within Code Sec. 7623(b). If the claim qualifies as a
potential Code Sec. 7623(b) claim, the whistleblower
will be notified of the claim number and the name of
the analyst in the WBO assigned the claim file. If it
does not satisfy the dollar threshold requirements of
Code
Sec.
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torney, but it should not be faxed to the Centralized
Authorization File (CAF unit).146 Presently, there is no
procedure for tracking this representation.
Form 211 should not be confused with Form 3949A,
Information Referral. A whistleblower who wishes to
report possible instances of suspected tax fraud, but
does not seek an award, completes Form 3949A, or
provides the information via a letter that details the
alleged fraudulent activity.147 For these fraud referrals,
no award is granted.148 There are procedures in place
to deal with a submission of Form 3949A that appears
to indicate that an award is in fact expected.149
Form 211 calls for specific and credible information
about the alleged noncompliant taxpayer that will
lead to collection of unpaid taxes. The facts should
support the belief that there is underpayment in taxes.
“Generalized claims or descriptions are insufficient.”150
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The form solicits the informant’s name, address, date
of birth, social security number or taxpayer identification number, contact information, estimate of the
amounts of taxes alleged owed, years giving rise to the
underpayment and facts supporting the basis for such
amounts.151 As a catch-all requirement, Notice 2008-4
directs the informant to disclose “[a]ny and all other
facts and information pertaining to the claim.”
Notice 2008-4 instructs the informant to include an
explanation of how the information that serves as the
basis of the claim became known to the informant,
including date(s) when the information was acquired,
and a description of the informant’s current or former
relationship to the alleged noncompliant person. Relationships may be a family member, acquaintance,
client, employee, accountant, lawyer, bookkeeper,
customer, etc. When assessing the credibility of the
information whistleblowers provide, the WBO analysts and SMEs will take into account the relationship
of a whistleblower to noncompliant taxpayer.152
The informant is instructed to submit supporting
documentation to substantiate the claim, such as financial data, transaction documents or analysis pertaining
to claim, or, if not in their possession, to provide as
best as possible information describing such documents and their whereabouts.153 When submitting a
claim, the informant should provide disclosure to the
fullest extent possible. Information available to the
informant that is withheld may not be considered in
determining the award.154 Notice 2008-4 cautions, “[i]f
available information is not provided by the claimant,
the claimant bears the risk that such information may
not
bee considered
ot b
considered by
by the
t WBO
WBO in
n making
making anyy award
aw
war
determination.”
eterm nat on.”11555 At the
t same
ame time,
tim
me, however,
however, it is
is not
no
expected, and indeed not condoned, that the informant
engage in any illegal activity to secure documents or
any other supporting evidence.
Generally, the informant should provide all the information and evidence with the initial submission. As in
any submission of voluminous material, use of an index
or table of contents can be helpful. At times, it may be
a good idea to contact the WBO for submission guidance, for example, where the evidence is voluminous
and complex. An incomplete Form 211 may be returned
to the informant for completion and re-submission. In
its sole discretion, the WBO may offer the informant an
opportunity to meet and discuss the claim so as to better
and more fully understand the information submitted
and nature of the claim.156 According to the IRM, unless
it is determined that debriefing will not yield information
that would be material to evaluating the submission,
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the informant will be debriefed. A debriefing checklist
must be completed before any substantive discussion
takes place with the informant.157
Code Sec. 7623(b) specifically identifies “individuals,” as the ones who are eligible for awards Submission
by entities such as corporations, limited liability companies, partnerships, and other entities are therefore
precluded. Although there is no explicit direction found
in Code Sec. 7623, submitted Form 211 is invalid, unless it is signed and submitted under penalty of perjury
declaration. Persons representing the informant cannot
sign off on behalf of the informant. These requirements
stem from the need of WBO analysts and Subject
Matter Experts to assess the credibility of whistleblowers and the information they provide.158Anonymous
submissions or ones under an alias also fails the requirement to submit under penalty of perjury. Since
certain individuals, such as some federal employees,
are prohibited from receiving whistleblower awards,
knowing the identity of the whistleblower helps to
enforce this restriction. Joint claims must be signed by
each informant.159 Receipt of the informant’s claim will
by acknowledged by the WBO in writing.160
When the possibility exists that the informant may
be implicated with the alleged noncompliant behavior
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Protecting the Wh
Whistleblower’s
stleblow
wer’s
Identity by the IRS
The IRS protects the identity of the whistleblower
to the “fullest extent permitted by law.”162 Pre-Act
regulations state that “[t]he IRS will not divulge the informant’s identity to any unauthorized person.”163 The
IRM instructs IRS employees that the identity of the
informant must not be disclosed to any other services
officials or employees, except on a “need to know”
basis in the performance of their official duties in
accordance with Code Sec. 6103.164 This admonition
was also echoed in SB/SE and LSMB memos.165 The
GAO 2011 Report also notes that “[w]hile the act establishing the expanded whistleblower program does
not offer specific protections for whistleblowers, the
Whistleblower Office has several policies and procedures to protect the identity of a whistleblower.”166
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According to the IRM, once an individual is
identified by the WBO as a “whistleblower” under
Code Sec. 7623, the IRS must classify that person as a confidential informant. As a confidential
informant, the whistleblower identity must be protected in accordance with Code Sec. 6103(h)(4).
Thus, even though Code Sec. 6103(h)(4) permits
disclosure of return or return information under
certain circumstances in a Federal or State judicial
or administrative proceeding pertaining to tax administration, such disclosure cannot be had if the
it is determined that such disclosure would identify
a confidential informant.
In addition, any contact made between the IRS
and the whistleblower will not be treated a thirdparty contact under Code Sec. 7602(c).167 Had he
contact been treated as a third-party contact, the
IRS would have to give the taxpayer some “reasonable notice” prior to the contact. According
to a 2008 LMSB memo, when asked by anyone
outside the service, examiners were advised to
neither confirm nor deny that a whistleblower is
involved in any matter.168 Such a response was
to be given in all cases because knowledge that
the informant provided information may, in fact,
identify the informant.169
Whistleblower confidentiality is not absolute. There
may be times when the informant is needed as an essential witness in a judicial proceeding. It such cases
it may not be possible to pursue the investigation or
examination without having to reveal the identity of
the informant.170 Interim gguidance provided in Notice
2008-4
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with the case.171 Along these lines, the IRM anticipates
that these types of circumstances should be rare and
instructs that the IRS will consult with the informant
before deciding whether to proceed.172

Protecting the Whistleblower’s
Information by the IRS
Since the identity of persons who furnish information
regarding possible tax violations must be protected, the
IRM instructs its employees to handle such information
in strict confidence and follow the prescribed security
measures.173 Such information must be handled in a
special way so as prevent disclosure except to those
employees having an absolute “need to know.”174 All
notes and memos of oral interviews with informants,
or any other communications which might, in any
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way identify whistleblowers, including information
provided by the whistleblower, must be sealed and
handled in the strictest confidence.175 The IRS is instructed to protect and keep secure all documents and
screen displays that identify whistleblower information
or the whistleblower.176 As soon as informant correspondence is recognized by mail classifiers or other
employees, it will be sealed in a “To Be Opened by
Addressee Only” envelopes and follow referral instructions in IRM chapter 25.2 applicable to whistleblower
awards.177 All claims, reports and information relating
to a claim must be kept concealed from all employees
in a locked cabinet file until such time as it is forwarded.178 Cabinet access must be limited to the person or
persons responsible for the security and review of the
informant documents.179 When such information is
transmitted from office to office, it must be enclosed
in a double sealed confidential envelope marked “To
Be Opened by Addressee Only.”180 Sensitive whistleblower information has to be maintained in a separate
whistleblower award file that is kept separate from the
tax file and the other audit workpapers. According to
a 2008 LMSB memo, mention of the informant is not
permitted to be made to the alleged noncompliant
taxpayer, not in the RAR (Revenue Agent Report), and
not anywhere
anyw
wheere in the workpapers.181
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whistleblower claim process. Code Sec. 6103 is a
lengthy section that addresses the privacy and confidentiality of tax returns and return information; it prohibits
the unauthorized disclosure of tax information. The
Code provides that it “shall be” unlawful for IRS employees or certain other persons to make unauthorized
disclosure. Strict limits are imposed on what can be
disclosed about a taxpayer to anyone, including the
informant.182 Following the code, the IRM states that IRS
personnel shall not disclose any tax return or account
information to the informant about the alleged tax
violator (e.g., whether or not the alleged violator filed
a return). Subject to certain specified exceptions enumerated in Code Sec. 6103, the IRM points out that the
sharing of any such information with anyone beyond
the taxpayer is considered an unauthorized disclosure
under Code Sec. 6103.183 There are civil and criminal
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penalties in place to deter unauthorized disclosure and
inspection of returns and return information.
There are some statutory exceptions provided in
Code Sec. 6103 to the strict nondisclosure regime
that allow the IRS to disclose tax information. In
connection with whistleblowing, several exceptions
may be implicated. The first exception, discussed
immediately below, arises in cases in which the informant is called upon to render further needed and
more effective assistance to IRS. The other exceptions
are discussed later in this article.
In the course of analyzing, investigating and
pursuing the case, there may be times where the
WBO determines that further input and assistance
is required from the informant or their legal representative. The 2006 Act authorized the IRS to ask
for additional assistance from the informant or any
legal representative of the informant.184 For the assistance to be effective, certain information about
the noncompliant taxpayer may need to be shared
with the informant. The legislative history of the
2006 Act acknowledges that “the Service may need
to disclose the taxpayer’s return information to the
informant in order to carry out effective investigation of the taxpayer.”185 On first blush, disclosure
appears to present a dilemma in light of the strict
anti-disclosure rules in Code Sec. 6103. As there are
carefully circumscribed exceptions outlined in Code
Sec. 6103 permitting disclosure, one such exception
provided in Code Sec. 6103(n) allows the IRS to
enter into contracts with outside parties for services
for purposes of tax administration and can disclose
tax
extent
necessary
obtain
ax information
n ormation to the exte
n nec
e sary to ob
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those
hose services.
serv ces. To protect
pr ct the
the confi
con dentiality
dent ality
y of
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information, “whistleblowers who enter into section
6103(n) contracts must comply with IRS’s safeguards
of tax information and are subject to statutory civil
and criminal penalties for unauthorized disclosure,
which include fines and jail time.”186
The legislative history to the 2006 Act adopted this
disclosure exception for Code Sec. 7623 cases by explaining that “[t]o the extent the disclosure of returns
or return information is required [for the whistleblower or his or her legal representative] to render
such assistance [to the IRS], the disclosure must be
pursuant to an IRS tax administration contract.” 187 The
legislative history further noted that “[i]t is expected
that such disclosures will be infrequent and will be
made only when the assigned task cannot be properly
or timely completed without the return information
to be disclosed.”188 Whether to enter into a Code Sec.
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6103(n) contract is a decision that rests with the operating divisions. The decision is not directed by Chief
Counsel or the Whistleblower Office, although they
may render advice to the operating divisions.189
To provide guidance for disclosing and sharing
return information by IRS employees with the informant or their representative, the IRS and the Treasury
issued temporary and proposed regulations under the
authority of Code Sec. 6103(n), effective as of March
25, 2008.190 The temporary regulations, finalized
on March 14, 2011, adopted the temporary regulations as proposed, with only some minor technical
changes, mostly reflecting grammatical changes.191
Disclosure to the informant is permitted pursuant to
a written contract (which is basically a nondisclosure
agreement) with the IRS so long as the informant acts
within the scope of that contract. The regulations
give the IRS discretion to decide whether to enter
into written contracts for services “relating to the
detection of violations of the internal revenue laws
or related statutes.”192 The preamble to the temporary
regulations pointed out that entering these contracts
was meant to be an exception, not the norm, and
should be used only infrequently.193 Furthermore,
any contract entered into and any disclosure made
under
contract is to be carefully tailored to the
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notion here is to disclose as little as possible if partial
disclosure will facilitate the rendering of services by
the informant.198
Information disclosed to the informant cannot be
used or disclosed to others, except as expressly authorized in writing by IRS.199 The regulations provide
various safeguards to protect disclosed return information. The informant and their representative must
agree in writing to comply with all the conditions
and requirements that the IRS may prescribe that are
intended to protect the confidentiality of return information and to prevent unauthorized disclosures, use
or inspection of return information.200 Such conditions
may pertain to computer security, physical security of
return information, and methods of destruction and
disposal of the information.201 The informant and their
representative must also agree in writing to permit
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the IRS to inspect the informant’s premises to ensure
that steps are taken to protect the confidentiality of
the disclosed information. Return information that has
been disclosed to the informant must be disposed of
as prescribed by the IRS.202
To ensure compliance, if the informant or their legal representative fails to meet any of the prescribed
requirements, the regulations provide for civil and
criminal penalties for any unauthorized inspection or
disclosure.203 The penalties are linked to various existing penalty sections in the Code. Specifically, penalties
apply under Code Sec. 7431, which prescribe civil
damages for unauthorized inspection or disclosure of
returns and return information; under Code Sec. 7213,
which imposes criminal penalties for unauthorized
disclosure of information; and under Code Sec. 7213A,
which provides for criminal penalties for unauthorized
inspection of returns or return information.204
To account for revisions made to the IRM in 2010
which established a new administrative appeal process
for whistleblowers, the preamble to the final regulations provide that the disclosure limitations applicable
to Code Sec. 6103(n) contracts are not a limitation on
the “use of return information that may be disclosed
to a whistleblower or the legal representative of the
whistleblower during an award determination administrative proceeding and in an award determination
appeal to the U.S. Tax Court.”205
The 2010 revisions to the IRM reflect the 2006 Act
and the temporary regulations in existence at the time
of revisions. IRM 25.2.2.7(11) (6-18-2010) provides:
In rare
rare circumstances,
circumsta
m nc , it may
may be
be required
equired and
and
in the
he best
best interest
interest of the
he Government
Government to have
have a
formal agreement with the whistleblower when
it is necessary to share information obtained by
the IRS from the taxpayer or a third party with
the whistleblower. In these situations, temporary
regulations at 26 CFR 301.6103(n)-2T authorize
a contract for services with the whistleblower.
Such an agreement will include safeguards to
protect the privacy of any taxpayer information
revealed to the whistleblower. An agreement
under 6103(n) must be initiated by the Executive
responsible for the function seeking the contract,
and approved by the Business Operating Division not lower than the Deputy Commissioner
level. The 6103(n) Contracts will be tracked
by the Deputy Commissioner’s Office and the
Whistleblower Office will be notified of completed contracts.
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Despite the authority given the IRS to employ these
contracts, and perhaps reflecting the reluctance expressed in the IRM for entering such contracts except
in “rare circumstances.” As of April 28, 2011, IRS had
not entered into any contracts with whistleblowers.206
According to Operating division officials, they have not
yet come across any claim that would have called for
an increased level of interaction with the whistleblower
to gather taxpayer information. Moreover, according to
the Chief Counsel, and Whistleblower Office, the IRS
does not have specific criteria for when a Code Sec.
6103(n) contract should be offered to a whistleblower,
other than “it should be used rarely.”207
In the GAO 2011 Report, the Director of the
Whistleblower Office explained that the purpose of
many of the steps that IRS takes in processing whistleblower cases, including limiting interaction with the
whistleblower, are meant to protect all interested
parties—encompassing the privacy of the taxpayer’s
information, the identity of the whistleblower, and
the integrity of the IRS examination. For example, the
2011 GAO 2011 Report elaborates, IRS auditors have
to build their cases independent of whistleblowers
and have to corroborate all of the information provided by whistleblowers. This independent process is
needed
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Another important exception to the general nondisclosure rule in Code Sec. 6103 allows the IRS to disclose
tax information when it is necessary in conducting
investigations and gathering information to administer
the tax code. Under Code Sec. 6103(k)(6), the IRS may
disclose taxpayer return information to a whistleblower
to the extent necessary for investigative purposes.209
According to the GAO 2011 Report, if the IRS discloses tax information to whistleblowers under Code
Sec. 6103(k)(6), whistleblowers would not be subject
to penalties for unauthorized disclosure.210 Notwithstanding, the IRM advises IRS employees to employ
Code Sec. 6103(n) contracts to obtain the services of
experts for investigative purposes rather than rely on
Code Sec. 6103(k)(6) whenever possible.211
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Informant Is a Current Employee
of the Noncompliant Taxpayer
The use of information received from certain kinds
of informants presents additional potential legal issues for the IRS. Specifically, there are limitations
imposed on contacts and information derived from
informants who are current employees of the noncompliant taxpayer when they provide information
about their employer that was obtained in the course
of employment. Also, severe limitations are imposed
on informants who are concurrently acting as the taxpayer’s representative in an audit or any other matter
pending before the IRS. Initially, Chief Counsel Notice
2008-011 addressed these areas, as well as the use
of privileged information received from informants.212
The IRS’s initial stance has been somewhat relaxed as
to follow ups with current employees when it issued
Chief Counsel Notice 2010-004 that clarified and
modified Notice 2008-11.
Under settled case law,213 the government is legally
permitted to use information derived from private persons even if that person obtained the information in an
illicit or illegal manner, so long as the government is
acting in passive role when receiving the information
and does not encourage or acquiesce in the private
person’s conduct. On the other hand, “[i]f the private
party acts as an ‘instrument or agent’ of the government,
... , the Fourth Amendment, and its handmaiden Exclusionary Rule, may apply and, as a result, a court may
exclude the government’s evidence.”214 Chief Counsel
Notice 2010-004 cautions that “[i]f the information is
tainted
aint d in
i such
such a way
way that
t at the
the IRS
RS cannot
ca not legally
legally use
us
it,, any
any adjustment
adj stment that
th iss dependent
depen
ndent on the tainted
tainte
information, or on any information derived from the
tainted information, may not be legally supportable
and may have to be conceded.”215 In Chief Counsel
Notice 2008-011, the IRS announced that this principle, known as the “one-bite” rule, applies to contacts
and dealings between the IRS and informants who are
currently employed by the noncompliant taxpayer.
Following the one-bite rule, the IRS is allowed to use
information furnished by an informant who is a current
employee, even if obtained by illegal or illicit means,
so long as the IRS receives the information in a passive
way and does not “encourage” the informant’s illegal
or illicit conduct.216 Under this rule, “the IRS should
be advised to act as a passive recipient of information
at an initial meeting with an informant and to accept
any and all information provided by the informant at
this initial meeting.”217
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Following the original application of the one-bite
rule, as announced in Notice 2008-11, absent rare
circumstances, there generally could be only one
meeting with the informant.218 The government role
had to be that of a passive recipient of information
from the informant.219 At the initial meeting, the
government had to be prepared to accept any and
all information to be provided. The IRS took the
position that generally there could not be subsequent meetings or contacts with the informant after
the initial meeting.220 Accepting information after
the initial meeting was viewed as presenting a risk
that the information supplied would be perceived
to result from the IRS encouraging or acquiescing
to the informant’s actions in violation of the onebite rule.221 Any proposed adjustments that derived
from, and depended on, information in violation
of the one-bite rule could not be legally used and
would have to be conceded.222 Conversely, complying with the one-bite rule was seen as ensuring
that interactions by IRS personal and Counsel
with the informant would protect the integrity of
adjustments that may result from an examination
in which current employee information has been
used as part of the examination.223 In rare circumstances,
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expanding the possibility of more interaction by the
informant with the IRS. The Notice applies broadly to
contacts with all informants who are current employees,
which also includes informants who file a claim under
Code Sec. 7623.225 On a case-by-case basis, the Notice
allows the IRS to accept additional information from
the informant after the initial meeting. The Notice states
that “[g]enerally, the IRS may receive and use supplemental information submitted by a current employee
informant for the sole purpose of clarifying previously
submitted information. For this purpose, supplemental
information must reasonably relate to the previously
submitted information, based on an analysis of all the
facts and circumstances relating to the information
and the IRS’s contacts with the informant.”226 The more
relaxed posture allows the IRS to conduct “limited
follow-up contacts, including debriefing, initiated by
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the IRS to clarify information previously submitted by
the informant.” Notice 2010-004 does not retract from
the prior principle announced in Notice 2008-011 that
“to protect the integrity of any proposed adjustments,
the IRS should, to the extent possible, remain a passive
recipient of information from the informants.”227 Recognizing the risks associated with receiving supplemental
information, Notice 2010-004 directs the IRS to consult
and coordinate with the Operating Division Counsel.
Guidance in the IRM instructs Operating Division
Counsel to be present to provide support with respect
to all follow-up contacts and debriefings.228 Steps are
outlined in Notice 2010-004 to resolve disagreements
within the IRS on whether the supplemental information can be used. The Operating Division Counsel will
consult with the Associate Chief Counsel for Procedure
and Administration. If they cannot agree on whether
the IRS should use the supplemental information, the
Deputy Chief Counsel shall determine the Chief Counsel’s position.229 Should counsel advise that, based on
its analysis of the legal risks, the IRS should not use the
information, then the appropriate IRS Executive will
determine whether or how to proceed.230 Whenever
additional contacts with a current employee informant
do not fall clearly within the ambit described above,
the Notice instructs the IRS to proceed on a case-bycase basis with the involvement of Operating Division
Counsel. These situations can arise, for example when
it is not clear if the proposed contact is an initial contact, a debriefing, or a subsequent contact, or when the
informant submits additional information that relates to
a new issue. Additional information submitted by an
informant,
nformant, whether
wheth
her or nott a current
current employee,
emplo
oyee, has
has to
31
be treated
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new claim.
c a 231
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0 0-004 only
o y ap
applies to civil cases, either at the administrative level or
in litigation. Criminal matters are excluded. Guidance
with respect to criminal matters is provided in IRM
9.4.2, Sources of Information.

Informant Serving as a
Representative of the
Noncompliant Taxpayer
Another problem situation can arise when information is received from an informant, or would be
informant, who is also currently acting as the taxpayer
representative (or of related taxpayers) in any administrative matters pending before the IRS (for example,
income tax audit) or in any litigation where the IRS
has an interest (for example, Tax Court and refund
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litigation, collection suits, summon enforcement action). Chief Counsel Notices 2008-11 and 2010-004
make it clear that under no circumstances is the IRS
allowed to accept any information from such an informant who is acting in a representative capacity.
Should the representative make direct or indirect
overtures to the IRS about becoming an informant,
IRS personnel are instructed to no longer interact
with the representative as the taxpayer representative and to immediately notify the representative of
this outcome. Also, thereafter the IRS should have
no further dealings or contact with, or receive any
further information from the representative as an
informant. It is left up to the representative to try to
explain to the taxpayer why they can no longer act
in a representative capacity.232

Whistleblower Privileged and
Confidential Information
A whistleblower may offer information that the IRS
may not be able to use, such as information that may
be subject to a valid claim of privilege or that is confidential. There is a heightened sensitivity on the part
of the IRS concerning privilege and confidentiality
issues
cases
es in
n ca
ases involving whistleblowers. The use of
potentially
privileged
information can “taint” an issue
ote
entia
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se 233 Chief
hief Co
Counsel
nsel No
Notice
tice 201
2010-004
warns
war
rns that
th
hat the
t “use
““us of potentially
po
ll privileged
eged informainf
tion
on
n by the IRSS can
can result
esult in the inability
inab lity to pursue
p
234
23
an iissue
e or an entire
ti case.”
tir
se ” A deter
determination
i ti must
be made b
before the information can be used as to
whether and how much of the
information
e infor
mat on may
m bee
privileged and whether the
privilege
has
been
waived.
ep
ege h
as b
een w
waiv
e .
Notice 2010-004 points out that for current employees
it should be assumed there is access to information
that may be privileged and for which there has not
been an affirmative waiver by the taxpayer. The resolution of these issues depends on the particular facts
and circumstances of each case. In all cases where
potential issues of privilege are identified, coordination and involvement of counsel is required.235
The 2010 revisions to the IRM outline steps to handle
“tainted” information, which is information that may
be subject to attorney client privilege or any other legal
protections that would preclude the IRS from using it
in an examination. For Code Sec. 7623(b) submissions,
one function of the Subject Matter Expert (SME) when
evaluating information submitted is to “insulate any
resulting examination or investigation from improperly
obtained information or other potential ‘taints’ that
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could compromise the tax case.” According to the
GAO 2011 Report, if SMEs determine that information may be tainted, the Office of Chief Counsel will
review the claim to determine which documents can
or cannot be shared with the examination or investigation functions. The Reports points out that SMEs
can request debrief meetings with whistleblowers
to “clarify the tax noncompliance issues alleged or
to determine the source of submitted information to
ensure it is not privileged.”236
The IRM states that “[i]f during the SME’s review,
information is identified that cannot be used in the
examination or investigation, the information deemed
to be tainted should be returned to the Whistleblower
analyst assigned the claim along with any analysis
received from Counsel regarding the use of the information. The integrity of the tax case is preserved
by withholding that information from the auditor or
investigator, and ensuring that the SME is not involved
in the examination or investigation.”237
As to Code Sec. 7623(a) claims, the IRM states that
if at any time during the review of the information
submitted by informant, potentially tainted information is identified, IRS personnel are to consult with the
Operating Division Counsel to identify any potential
legal issues in developing the issues presented by the
Whistleblower. If it is determined that the information
will not be used, it should immediately be returned
to the Informant Claims Unit in Ogden along with
any analysis received from Counsel regarding the use
of the information.238
An informant current employee may be serving as
an
accountant
other
other
role
n attorney,
a torney, ac
countan or o
t er in ssome
ome ot
her ro
whereby
there
professional
duty
of con
confi
dentiality
whereby th
ere is a p
o sional d
uty o
fide
ent alit
owed to the client employer. Furnishing confidential
information to the IRS by such informant may be an
ethical violation of the duty and will hamper the IRS’
ability to use the information provided. The implications to the IRS flowing from such breach of ethical
duty, states Notices 2010-004, will depend on the
nature of the ethical duty owed and the nature of
the breach. The potential impact of any applicable
ethical duties has to be considered by counsel in the
course of its “taint” review.

Processing Claims—In General
The steps involved in processing informant’s claims
have been described, in various degrees of detail,
in a variety of sources, such as, industry director
directives memos issued by the IRS’ LMSB and SB/
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SE Operating Divisions,239 TIGTA audits reports,240
the Whistleblower annual reports,241 the GAO 2011
Report,242 the IRM243 and on the IRS website.244 Since
the new law was enacted in 2006, the IRM underwent
to major revisions and updating.
Starting in December 2007, when the new law
was enacted, the IRS directed that all Code Sec.
7623 submissions have to be submitted to the WBO
located in Washington.245 The WBO tracks the claim
from intake to final disposition by having an analyst
in WBO monitor the case until final resolution of the
case and a determination of the informant award. It
has been observed in the GAO 2011 Report that some
submitted whistleblower claims can be quite complex,
with a voluminous amount of documents handed in
as support. To evaluate such large of information and
data can be “time consuming” noted the Report.246
Upon receipt of the claim on IRS Form 211, Application for Award for Original Information, the WBO
will perform an initial review to determine whether
the Form 211 contains all the necessary information. If it does not, the WBO may correspond with
the informant requesting additional information. The
correspondence will advise the informant that if a response is not received within 45 days, the WBO will
conclude
clud
de that
th
hat the informant is no longer interested
in an
a award.
aw
ward
d 247 If Form 211 appears to be complete,
d.
itt will
be evaluated
w next
n
ev
ted for its
ts potential
potential as a Code
Sec.
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7623(b
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62
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S
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EU
Unitt evalua
evaluates
ates aall
ll ssubmisubm
missions that do not appear to meet
et Code
Code Sec.
Sec. 7623(b)
7 3( )
7623
criteria to determine whether the information offered
may materially contribute to the assessment or collection of unpaid taxes, penalties, interest, and other
amounts. For claims that present a Code Sec. 7623(b)
claim, the WBO will notify the informant of the claim
number and the analyst in the WBO assigned the claim
file. The analyst will monitor the claim file until final
resolution of the tax matter and a determination on
the whistleblower’s award.249 When a whistleblower
claim winds up in examination, the case is treated the
same as all other examinations; the operating divisions
do not prioritize whistleblower claims. According to
IRS officials, “each claim should rise on its own merits alongside other cases that have been selected for
examination by other programs.”250
When a whistleblower case is processed by the IRS,
there is little to no contact with the whistleblower.
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During the initial reviews and examination by the
WBO and the SME, the IRS generally has no contact with the whistleblower. Debrief meetings with
the whistleblower may take place by the Operating
Divisions to clarify information submitted, and these
meetings may be the only interactions between the
IRS and the whistleblower until the case is either
rejected or an award is issued. During examinations,
auditors do not involve whistleblowers because the
case needs to be corroborated and built independent
of whistleblower involvement and to prevent the possibility of being exposed to tainted information.251

Processing Code Sec. 7623(a)
Claims
Upon receipt of the claim, the Informant’s Claim Unit
is directed to input the information in its database
and notify the informant of the receipt of the information and the claim number.252 IRM Exhibit 25.2.2-1
contains a sample of Letter 1891 that is sent out to
the informant. The claim file is then forwarded to the
appropriate Operating Division for classification.
The Operating Division classifier and/or subject matter expert will review the information to determine
whether the (i) the taxpayer is currently under audit;
(ii) the whistleblower offers information that may be
relevant to exam or collections issues (past, current,
or prospective); and (iii) the information provided
materially contribute to identification, development
or resolution of taxpayer liability or collection.253
If the classifier determines that the whistleblower’s
claim
does
not
meet
criteria
forr aan
laim
m d
es n
ot me
et the
e tthreshold
h esho d crit
eria fo
award,
ward, a letter
letter will
w be
b sent
nt to
to the
the informant
informant advising
aadv sin
that the information furnished does not qualify for
an award.254 IRM Exhibit 25.2.2-2 contains a sample
of Letter 1010. If on the other hand the classifier
determines the whistleblower’s information warrants
referral for examination, the Informant Claim Unit
(ICU) will forward to the appropriate group or subject
matter expert (i) a copy of Form 211(ii) supporting allegations, (iii) returns requested by the classifier; and
(iv) an evaluation package, Form 11369, Confidential
Evaluation Report on Claim for Award.255
At any time during the review of the whistleblower’s
information, if potentially tainted information is identified, Operating Division Counsel will be consulted
to identify any potential legal issues in developing the
issues presented by the whistleblower. An example
of tainted information is information offered by the
whistleblower that may be subject to a valid claim of
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privilege. Tainted information that will not be used it
is to be immediately returned to the Informant Claims
Unit in Ogden in a double-sealed envelope along
with any analysis received from Counsel regarding
the use of the information.256
The IRM calls for debriefing of the whistleblower, unless it determines that a debriefing is unlikely to result
in information that would be material to the evaluation
of the submission.257 Contacts with informants who
are the taxpayer’s employee or representative raise
additional concerns which the examining team must
carefully consider as discussed above. The IRM points
out some of the benefits derived from debriefing, stating
that “[a] debriefing may yield additional information
that the whistleblower did not recognize as relevant to
the taxpayer’s matters, information about the credibility
of the whistleblower, information relevant to legal issues that can affect the use of documents, and leads
to other sources of information. A debriefing may also
clarify the whistleblower’s submission.” IRM Exhibit
25.2.2-4 has a Debriefing Checksheet that must be
completed before any substantive issues are discussed
with the informant.
At the conclusion of a Code Sec. 7623(a) case, the
examiner will prepare two files: (i) a complete case
file for regular
regu
ular processing through the appropriate
Case
Processing
asse Pr
P
roceessin
ing function; and (ii) a claim file to be
sent
Ogden
entt to the Ogd
de Informant
den
ormant Claim Unit
nit (ICE Unit)
for
together
or processing
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o the claim
cla forr award,
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togethe with
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purpose of Form
11369 is to document the informant’s contribution
to the identification of tax
ax noncompliance
n ncompliance and
and colcol
lection of taxes, penalties
interest.
The
form
ies and
d int
eres . Th
e fo
rm
and attachments assists the Director of the WBO,
in making an award determination.
IRM Section 25.2.2.6(14) (June18, 2010) lists the
following information and documentation that should
be included in the claim file:
A. Form 11369 for each taxpayer (for jointly filed
returns one joint form should be completed.) The
Form 11369 must be approved by the manager and
digital electronic signatures are acceptable.
B. Narratives to fully explain the contributions of
the whistleblower in the case and fully document
the actions taken in regard to the issues.
C. Form 211 filed by the whistleblower and any
and all information supplied by the whistle-
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blower either as part of the original submission
or obtained during any further contacts with the
whistleblower.
D. Copies of any debriefing notes, recorded interviews, etc. held with the whistleblower and/
or their representative.
E. Copies of any memorandums prepared by
Counsel in regards to information submitted by
the informant. All tainted material should be
immediately returned to the analyst or Ogden Informant Claims Unit as soon as a decision is made
that the material will not be used. Do not wait
until the case is resolved to send the material.
F. Full Revenue Agents Report/ Special Agent’s Report including explanation of all adjusted items.
G. Signed copy of the Agreement Form (i.e. Form
4549, 870, 870-ad or 906.)
H. Any opinions from Counsel/subject matter
experts on issues attributable to the whistleblower
information.
I. Copies of first four pages of each tax return and
any schedules impacted by the whistleblower’s
information.
J. Full copy of the initial examination plan and
mid-cycle revisions.
K. Copy
Co
opy of activity
activi y record
cord for
fo examination/colexaminaation/collection case.
L. Copies of any 6103(n) contracts entered into
with the whistleblower and/or explanation of
extraordinary cooperation by whistleblower.
M. Any information that reflects any negative
actions by the whistleblower taken during the
examination.
N. Any other information that may assist the
Whistleblower Office in making an award determination.
The entire claim package is forwarded from the ICE
Unit to the WBO where the documentation is reviewed
and a recommendation as to award percentage is
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made to the Director of the WBO. Once the Director
of the WBO has concurred on the award percentage,
the package is returned to ICE Unit with instruction
for monitoring the payment of assessment, and to
confirm collection of funds from the noncompliant
taxpayer. Pursuant to new IRS policy adopted in FY
2009 payment to the informant cannot be made until
after the noncompliant taxpayer can no longer legally
retrieve payments made, which is when the statute of
limitation to file a refund claim by the noncompliant
taxpayer has expired, or has been waived.259

Processing Code Sec. 7623(b)
Claims
When a claim appears to have a Code Sec. 7623(b)
potential, an analyst in the WBO is assigned to the
process and monitor claim. Claim will be assessed
for fraud potential and possible referral to Criminal
Investigation (CI) for its review. If the case is referred
to CI for review, and CI decides not to pursue the
claim, the analyst will be notified260 and transferred
to an operating division for processing. Conversely,
if during an examination an operating division determines there is a criminal component to a claim,
it can
n involve
in
nvollve CI.261
If the
h claim
cla
l im
i is
i not referred to CI, or if CI decides
not
ot to pursue
p
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as Code SSec. 7623(a) claims and the informant will
be notified of the transfer.
analyst
determines
er. If the
he ana
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etermines
that a claim should nott b
be pursued
(see
ursued (s
ee ggrounds
roun s
and discussion below) the analyst will forward their
rejection recommendation through the Chief, Case
Development and Oversight, to the Director of the
WBO for concurrence. Upon approval, the whistleblower will be notified that the information did not
identify a federal tax issue upon which the IRS will
take action.262 IRM Exhibit 25.2.2-5 contains a sample
Rejection Letter that is sent out to the informant.
For claims that satisfy the Code Sec. 7623(b)
threshold, the claim file will be forwarded to the
SME in the applicable Operating Division. The SME
will evaluate the information provided to determine
if it may “materially contribute to the identification,
development or resolution of taxpayer liability or
collection issues.”263 The SME review is intended to
“insulate any resulting examination or investigation from improperly obtained information or other
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potential “taints” that could compromise the tax
case.”264 Information identified as tainted cannot be
used in examination or collection will be returned
back to the analyst in the WBO along with analysis
received from Counsel regarding the use of the
tainted information.265 Insolating tainted information
from auditors or investigators serves to preserve the
integrity of the case. For similar reasons, the SME
cannot be involved in the examination or investigation of the taxpayer.
The SME may consult with Operating Division
Counsel to identify any potential legal issues in
developing the material presented by the whistleblower.266 The GAO 2011 Report observed that the
Office of Chief Counsel does not get involved in every
whistleblower claim. It reviews whistleblower claims
for legal issues when the Whistleblower Office or
operating divisions request such assistance.267 Advice
from Counsel may encompass possible limitations
on interactions with the whistleblower and potential
application of privileges. The SME may also seek out
additional subject matter advice from other experts
within the IRS. The SME debriefs the whistleblower,
following the same procedures outlined above for
Code Sec. 7623(a) claims.268
After reviewing the case, the SME will make a
recommendation whether to pursue the claim based
on the leads provided by the whistleblower. The SME
can take one of several actions. If the SME does not
believe the information is productive and that the
case should not be pursued, the SME will complete
Form 11369, Confidential Evaluation Report on Claim
for
Reward
return
thee WBO’s
or R
eward
d and ret
urn the
he file tto
o th
WBO s analyst
analy
was
case.269 The
who w
as aassigned
signed to tthe case
T re
recommendation
commendatio
to reject the case will be routed to the Director of
the WBO for his concurrence. Once approved, the
whistleblower will be notified that the information
provided did not identify a federal tax issue upon
which the IRS will take action.270 IRM Exhibit 25.2.2-5
contains a sample Rejection Letter.
If on the other hand the information appears to
be worth pursuing further, and Operating Division
Counsel has not identified potential legal limits on
using the information, the SME will forward the case
to examination.271 The assigned analyst in the WBO
will monitor the case status while in examination.
When a claim contains information that could
help bolster an existing collection case, the SME
will make a recommendation on the usefulness of
the information and what steps should be taken
to share the information with collection. When a
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decision is made to withhold documents from field
examination or the collection functions, the SME
will return these documents to the assigned analyst
in the WBO with an explanation. No one who has
come into contact with the documents withheld
can thereafter be involved with examination or
collection of that case.272
Some claims may present potential legal limitations
on the use of information. When such limitations are
identified, the Operating Division Counsel will draft a
risk analysis which may be reviewed by Headquarters’

Chief Counsel. If the advice given by Counsel is for the
IRS not to use the information, the Operating Division
Commissioner decides whether and how to proceed.
A copy of the risk analysis and any advice of Counsel
are shared with the assigned analyst in the WBO.273
When a Code Sec. 7623(b) case has been forwarded to field examination, the examiner will prepare
two files at the conclusion of the examination. The
first is a complete case file for regular processing
through the appropriate Case Processing function.
The second is a claim file that contains information

Table 1.
Claim Process Steps

Step Description

Step 1
Whistleblower files claim

A whistleblower files Form 211, Application for Award for Original Information, with
Whistleblower Office.

Step 2
Whistleblower Office initial claim
review

The Whistleblower Office reviews Form 211
and assesses if the claim qualifies for the
expanded whistleblower program.

(1) The claim does not meet expanded criteria and is
processed using the original program rules.
(2) The claim does not qualify for the original or expanded program; whistleblower receives a Whistleblower Office rejection letter—case closed.
(3) The Whistleblower Office refers the claim to the
appropriate operating division.

Step 3
Operating division subject matter
expert
rt (SME)
(S
SME) revie
rreview

SMEs perform an initial assessment to determine whether the allegation is worthwhile to
pursue and ensure that documents received
are not privileged.

(1) The SME rejects the claim as something IRS will
not pursue; whistleblower receives a Whistleblower
Office rejection letter—case closed.
(2) The SME forwards the claim to the operating division examination function.

Step
p4
Operating
division
classification
Ope
eratin
ng div
ision cla
tio and
examination
xam
minattion

The
T operating
ting division
divisio determines how a claim
fits into itss overall examination
workload, may
ex
perform an
and determines the
n examination,
examina
change
hange in tax
t assessment, if any; when completed, operating division sends award claim
filee to the
Office.
th Whistleblower
is

(1) An examination is not included in the workload
for various reasons, such as other priority examinations or the issue was reviewed in a prior examination; the case is sent back to the Whistleblower Office; whistleblower receives a Whistleblower Office
rejection letter—case
ca closed.
(2)) An
(2
An examination
examina n concludes
co c udes with
w th no cchange
hange in
assessment;
tax as
essmen award
ward claim file iss sent
ent back
ack to
o the
Whistleblower Office; whistleblower receives a
Whistleblower Office rejection letter—case closed.
(3) An examination concludes with a revised assessment for the taxpayer.

Step 5
Appeals and collections

(1) The taxpayer may appeal the assessment
within IRS or the courts.
(2) The taxpayer pays the tax and, if any, penalties and interest.

(1) The taxpayer wins the appeal and has no change
in tax liability; whistleblower receives a Whistleblower Office rejection letter—case closed; or
(2) The taxpayer loses the appeal or does not appeal;
IRS collects monies

Step 6
Taxpayer right to request refund

Taxpayers have the right to request a refund
The Whistleblower Office waits to make an award
within two years from the date the tax was paid. determination until the allowable time for the
taxpayer to request a refund has expired, which is
typically two years

Step 7
Whistleblower Office final review

The Whistleblower Office determines an
award percentage and notifies the whistleblower of the intended award amount

(1) The determination shows the whistleblower’s
information did not contribute to any tax recovery;
whistleblower receives a Whistleblower Office rejection letter—case closed.
(2) The whistleblower receives a notification letter
indicating the intended award.

Step 8
Award payment

The Whistleblower Office pays the whistleblower.

Whistleblower is paid a taxable sum—case closed.
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and documentation specified in a nonexclusive
list set forth in IRM 25.2.2.7.16. This list is identical to the one set forth above for processing Code
Sec. 7623(a) claims. The claim file is routed, in a
confidential envelope, to the Whistleblower analyst
assigned to the case.274
Table 1 extracted from the GAO 2011 Report
outlines the steps involved in a Code Sec. 7623(b)
claim process and the potential outcomes at each
step.275 The report described the various steps undertaken by the IRS from the time a claim is first
filed by a whistleblower until an award payment
might be made and the potential outcomes at each
step. The eight steps are: whistleblower files claim,
initial review by the Whistleblower Office, subject
matter expert review, classification and examination, appeals and collections; taxpayer right to
request refund, final Whistleblower Office review,
and award payment.
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The form is used to assess the value of the information supplied by the informant. The IRM outlines the
kinds of documents and information that should be
forwarded in a separate completed award claim file
along with Form 11369 to ensure the WBO has the
necessary information to help the WBO make an
award determination.276 In most instances, it will be
necessary to attach a narrative to further detail the
answers to the questions on Form 11369.277
Whenever a case comes to an end at certain steps
in the process, Form 1139 is completed by IRS
personnel and forwarded to the WBO. Whenever
a claim is not pursued and the case is closed, the
Whistleblower Office will notify the informant.
Claims that have been surveyed must have a completed Form 11369 with all required signatures and
documentation supporting the survey. Surveyed
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claim packages must contain a narrative explaining
why the case was surveyed.278 In a surveyed claim
there is determination to not examine a return that
was initially selected for examination. The case is
said to be closed by survey. For claims that make
it to an Operating Division, the SME recommends
whether to pursue the lead offered by the whistleblower. If the lead does not appear productive and
the case is not pursued, the SME completes a Form
11369 and returns the case file to the WBO analyst
assigned the case.279 The recommendation to reject
the claim will be routed to the Director of the WBO
for concurrence. Upon approval, the whistleblower
will be notified that the information provided did
not identify a federal tax issue upon which the IRS
will take action. IRM Exhibit 25.2.2-5 illustrates a
sample Rejection Letter.280
For claims that are referred to the field, Form
11369 needs to be completed by the examiner for
each claim at the conclusion of an examination
of a Code Sec. 7623(a) or (b) cases.281 Examiners
are requested to “fully explain the contributions of
the informant in the case.”282 Claims for which the
examination culminates in a “No Change” must
also be accompanied by a completed Form 11369
with all required signatures and documentation
supporting the “No Change,” including a narrative
explaining the “No Change.”283
Should a taxpayer appeal the proposed deficiency
within the IRS, no information about the Whistleblower (including Form 11369) can be included
with the file that is forwarded to Appeals.284 Form
11369
1369 is required
required to be completed
completted whenever
w
whenever a
case
ase is forwarded
forwarded to
to Appeals,
pea s, or
or there
t ere is transfer
transfer of
o
a criminal case to civil compliance. However, the
tax administration file forwarded to Appeals cannot
contain Form 11369.285

Computation of
Code Sec. 7623(b)
Mandatory Awards
The 2010 revisions to the IRM set out guidelines by
which the WBO will determine the award percentage.286
Assuming an award will be granted, the starting point in
the analysis begins with the 15-percent statutory minimum percentage. It is then adjusted based on analyzing
the presence and significance of specified positive and
negative factors that would merit a higher percentage.
The specified factors are not exclusive, are not weighted
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and cannot be reduced to a simple mathematical equation. It is possible that one factor may outweigh several
others. Negative factors can offset positive factors, but
will not reduce the award percentage below the statutory minimum. The absence of negative factors will not
necessarily mean that the award percentage will be
higher than the statutory minimum. Award percentages
are pegged at 15 percent, 18 percent, 22 percent, 26
percent or 30 percent.
The following positive factors listed in the IRM are
applicable to the mandatory awards under Code Sec.
7623(b)(1) and the reduced awards under Code Sec.
7623(b)(2):
A. Prompt action by the whistleblower to inform the Government or the taxpayer of the tax
noncompliance may, depending on the acts,
be a positive factor. For example, providing the
Government with an opportunity to address the
tax noncompliance early can help mitigate the
impact of the noncompliance.

B. The whistleblower submits information that
identifies an issue of a type previously unknown
to thee Go
Government
or a taxpayer behavior that
ove
the
Government
th
h G
he
overnm
me was unlikely to identifyy or was
especially
diffi
exercise
es
spec
cially
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in a clear and organized
manner
may,
depending
dm
nner ma
ay, d
epending
on the facts, be a positive
tive factor.
tor. FFor
or eexample,
xamp
ple, a
detailed submission may save the Service work
and resources.
D. The whistleblower (and/or his/her representative) provided exceptional cooperation and
assistance during the audit, investigation, or trial,
including useful technical or legal analysis of the
taxpayer’s records.
E. The whistleblower identified assets of the taxpayers that could be used to pay the taxpayer’s liability
or assets not otherwise known to the Service.
F. The whistleblower identified connections between transactions, or parties to transactions, which
enabled the Service to understand tax implications
that might not otherwise have been revealed.
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G. Impact of the report on the behavior of the
taxpayer. For example, the whistleblower’s report
may, directly or indirectly, cause the taxpayer to
correct an improper position.
The negative factors (providing an offset against the
positive factors) which are applicable to mandatory
awards under Code Sec. 7623(b)(1) and reduced
awards under Code Sec. 7623(b)(2) are:
A. The whistleblower delayed reporting after
learning the relevant facts, and the delay had
an adverse impact on the ability of the IRS to
pursue the issues raised. Delayed reporting can
allow the noncompliant activity to be repeated,
increasing the magnitude of the noncompliance
and, in some cases, compromising the ability of
the Government to assess and collect.
B. The whistleblower’s role in the underpayment of
tax reported, such as when a whistleblower actively and knowingly participates in carrying out the
tax noncompliance. If the whistleblower directly
or indirectly profits from the noncompliance, this
may also be considered a negative factor.
C. A whistleblower puts the tax case at risk. For
example, a whistleblower’s premature disclosure
to the taxpayer of the existence or scope of IRS
planned enforcement activity may be a negative
factor if the whistleblower disclosed information
regarding the IRS interest in a matter in such a
way
that
permitted
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y th
a pe
rm
mitted the
e aaffected
ff cted taxp
ttaxpayer(s)
ayer(s) to
impede
relevant
information
im
pede IRS
RS aaccess
cce s to rele
vant in
formation aand
nd
thus impeded the exam or audit.
D. Whistleblowers will normally be given
specific instructions regarding permissible
and impermissible activities; violation of these
instructions may be a negative factor in determining the award percentage if it causes the
Service to expend additional resources it would
not otherwise have spent.287

Duration of Process:
How Long from Submission to
Award Payment
Whistleblowers must be very patient and be prepared to wait a long time to collect on awards.
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The process, from point of submission of the claim
until proceeds are collected and become available
for payment of awards can spans several years. No
commitment is made to the whistleblower by the
IRS about the expected duration of the process.288
According to the Whistleblower Annual Report
to Congress FY 2010, whistleblowers are advised
that process may take five to seven years and even
longer if there are drawn out appeals or collection
actions.289 Whistleblowers may not hear from the
Whistleblower Office for years since Code Sec.
6103 restricts the IRS in the amount of information
it can disclose to the whistleblower.290
In the past, it has not been atypical for award payments to take about seven years to be paid out, and
even up to 10 years. The period was at times even longer. In once cited instance, the WBO recently paid an
award on a Code Sec. 7623 (discretionary award) claim
15 years after the claim was received.291 Because of the
lengthy time periods to process claims and collect taxes
assessed, as of the Annual Report to Congress FY 2010
on the Use of Section 7623 filed by the WBO in July
2011, there were no reported awards yet paid out on
Code Sec. 7623(b) claims received, though anticipated
payment were forthcoming.292 The GAO 2011 Report
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The GAO 2011 Report elaborated on the various factors
why it can take the IRS a significant time to process
a whistleblower claim, including the complex nature
of many cases, the numerous other priorities and time
demands on the SME, the need to review information
for applicable privilege, and the possible debriefings
with whistleblowers.294
It can take several years after the processing is
completed within the IRS to finally determine if the
whistleblower is entitled to an award because the
noncompliant taxpayer can exercise various administrative and judicial appeal rights. An assessed
tax can be appealed, and if a settlement cannot be
reached in Appeals, the taxpayer may file a petition
for a prepayment review by the U.S. Tax Court. Even
when taxes are paid after assessment, the taxpayer
may file for a refund claim with the IRS. If denied, the
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taxpayer may seek an administrative appeal, followed
by a refund suit in a U.S. district court or U.S. Court
of Federal Claims. These rights also encompass issues
that whistleblowers identified. Payment of an award
cannot be made to the whistleblower until after, first,
there has been a final determination of tax liability
(including, taxes, penalties and interest) owed to the
IRS, second, there has been actual collection of such
liability, and, third, the noncompliant taxpayer has
exhausted all administrative and judicial opportunities to pursue a refund of amounts paid to the IRS. 295
When a single award claim form (Form 211) involves
more than one taxpayer, payment may be held back
until examination and other steps mentioned above
are completed as to all the taxpayers.296
A final determination of tax liability is the point in
time when the taxpayer is foreclosed from further pursuing any administrative or judicial review of the tax
liability. At the administrative level a final determination
of liability occurs when the taxpayer has exhausted all
his appeal rights and the time to file a suit in court has
expired, or upon entering a closing agreement that
conclusively waives the right to appeal or otherwise
challenge the determination. In a judicial proceeding,
a determination of liability becomes final when the
court decision can no longer be appealed.297
Even when amounts are collected from the noncompliant taxpayer, they are still not made available
to pay awards. The concept of a final determination
of tax liability further encompasses situations where
the noncompliant taxpayer pays the shortfall in taxes,
interest and penalties and then has the right to seek
an
byy way
claim.
n adjustment
adjustm
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addre
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occur until after the expiration of the statutory period
for filing a refund claim within the IRS and then filing a refund suit in court based on that claim, and if
a refund suit is filed, then not until judgment in that
suit becomes final. Generally, a taxpayer can file a
refund claim within either three years from filing or
two years from the date of payment. A determination also becomes final when “there is an agreement
between the taxpayer and the Service that there has
been a final determination of tax for a specific period
and a waiver of the right to file a claim for refund is
effective.”298 Anytime litigation is commenced, award
consideration will be delayed until that litigation has
been concluded with finality.299
Up to FY 2009, if a noncompliant taxpayer filed an
administrative or judicial appeal, the IRS did not pay
claims until there was a final resolution of the ap-
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peal. In FY2009, IRS policy changed with the added
requirement that claims will not be paid to whistleblowers even when the noncompliant taxpayer has
not filed an appeal until the period for filing an appeal
has lapsed. This has lengthened the waiting period.
In general, a taxpayer may file a claim for refund
within two years of the last payment made, unless
the right has been waived. Starting in July 2009, the
IRS began monitoring cases for both collection and
the lapse of the period for filing a claim for refund.300
As a result, the WBO Annual Report to Congress FY
2009 noted the IRS did not pay some claims that
would have otherwise been payable in FY 2009 until
FY 2010 or FY 2011.301

Status of Filed Claim
When a whistleblower submits a claim, it is natural that at some point during the long process the
whistleblower may wish to follow up to find out
the status of the claim. Due to strict privacy laws
that apply to disclosure of taxpayer information,
no information about the status of the claim or the
underlying tax matter can be discussed by anyone
within the IRS or with the informant or their representative.
ativ
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Report notes that the IRS will only report on aggregate whistleblower award information once the
Whistleblower Office has paid a number of awards
sufficient to avoid improper disclosure.304
To avoid any Code Sec. 6103 disclosure violations,
should the informant or their representative contacts
anyone in the IRS to find out about the status of the
claim submitted, IRS personnel were instructed to
forward such quests to the WBO.305 The IRS website
states that informants may only be told whether the
claim is still open or has been closed, but not the
action taken against the taxpayer.306
In PMTA 2011-031,307 dated February 1, 2010, but
released in January 2012, the Chief Counsel’s Office advised employees of the Whistleblower Office
that they are authorized to disclose to whistleblowers taxpayer return information in making reward
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determinations pursuant to Code Sec. 7623 and/or
“providing status updates to whistleblowers regarding pending, unprocessed, or dismissed claims under
Section 7623.” However, the specific taxpayer return
information that may be disclosed to a whistleblower
within the scope of the whistleblower award review
and determination process is made pursuant to Code
Sec. 6103(h)(4), to the extent the requirements enumerated in any one of the four subsections of Code
Sec. 6103(h)(4) are satisfied, and will depend on the
facts and circumstances in the particular instance. The
PTMA concluded that Code Sec. 6103(h)(4), which
authorizes disclosures of such information in judicial
and administrative proceedings, permits Whistleblower Office disclosure since a whistleblower award
review and determination process is considered an
administrative proceeding. Despite the PMTA that was
given nearly two years ago, apparently the PMTA has
had no practical effect on status information provided
to whistleblowers while their claim is pending and
before the taxpayer’s case is completed. It seems that
only when the taxpayer’s case reaches the stage when
an award determination procedure begins that there is
deemed to be an “administrative proceeding” under
Code Sec. 6103(h)(4) and only then can disclosure of
some otherwise Code Sec. 6103 protected information be made to the whistleblower.
As an exception, Code Sec. 6103(n) authorizes
the IRS to make limited status information disclosure concerning the claim to the whistleblower if
made pursuant to a written tax administration contract. Upon a written request
of a whistleblower or
q
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However, disclosure may only be made if the IRS
determines that doing so would not seriously impair
federal tax administration.

Rejection of Claims and
Denial of Awards
Whistleblower claims can be rejected at almost any
point in the process.309 For example, claims may not
fit the criteria for the award program, the IRS may
already have the information that the whistleblower
submitted, or an examination may result in no change
in tax assessed. Rejection letters sent to whistleblowers do not specify why IRS denied a request for an
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award. According to IRS officials, to provide the
reason would violate Code Sec. 6103.310
There are many reasons for which claims may be
rejected either upon submission or further along as
the case is processed.311 Even if a claim is not rejected,
an award may be denied. IRM 25.2.2.5 (June 18,
2010) and Policy Statement P-4-27 enumerate various grounds for not processing claims. Notice 2008-4
also lists several examples of ineligible submissions
under Code Sec. 7623(b). According to the GAO
2011 Report study of the claims where the rejection
step was tracked, over half were rejected after examination in the Whistleblower Office final review.312
A claim may be ineligible for processing when
the person submitting the claim is a disqualified
person. In this category are claims submitted based
on information obtained or divulged in the course of
performing official duties by an individual who is or
was an employee of the Department of Treasury.313
The same applies to an individual who obtained
such information acting within the scope of his duties
as an employee of any Federal, State or local Government.314 Claims will be rejected when submitted
by an individual who is required by Federal law or
regulation to disclose the information or, conversely,
is precluded
by Federal law or regulation from makrecluded b
ing
disclosure.
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the basis of the claim will be rejected.317 Moreover,
individuals who are current representatives, such
as attorneys or accountants, of the noncompliant
taxpayer are not eligible for awards.318 Disqualified
persons cast a wider net in that the WBO may reject
claims submitted by individuals who would otherwise qualify when the claim is based on information
derived from a disqualified person.319
Claims may be dismissed when failing to meet a
filing requirement. In this category are claims filed by
a person submitting the claim anonymously or under
an alias,320 or when the claim is filed by a person who
is not a natural person (individual), such as a claim
filed by a corporation or partnership.321 Claims filed
under Code Sec. 7623(b) will not be processed as a
Code Sec. 7623(b) claim if the applicable monetary
threshold under Code Sec. 7623(b) has not been met.
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For example, a claim will not be processed as a Code
Sec. 7623(b) claim where the alleged noncompliant
person is an individual whose gross income is below
$200,000 for all tax years at issue in a claim.322
There are various grounds for not processing claims
and denying awards that go to the substance of the alleged claim. Claims that upon initial review are found
to be meritless, speculative or lacking sufficient specific and credible information will not be allowed.323
The same applies where the information provided
does not “identify a federal tax issue” upon which
the IRS can take action.324 Such claims do not provide
a sufficient basis for taking action, i.e., initiating an
examination of investigation of the issue presented.
For example, a claim may not be usable if it is based
on information that is subject to privilege that was
not waived by the noncompliant taxpayer.325 Other
examples may include situations where the information furnished is already known to the IRS from other
sources,326 where the issue has already been identified
by the audit team, such that the claim provides no
additional leads, or where the audit team determines
not to pursue leads from the informant.327
Awards will be denied where the information
provided does not result in the detection of underpayment of taxes, awards will be denied.328 Thus,
even if an audit or investigation is conducted, the
information furnished by the informant may be of
no value because the examination resulted in a “no
change” finding329 and therefore there is a finding of
no liability. Even when this is a finding of liability,
the taxpayer may be able to successfully reverse the
finding
administrative
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330
does not result in collection of proceeds. A taxpayer can be found liable, such a finding may even
be sustained if appealed, yet collection efforts may
lead nowhere because the taxpayer has no assets from
which to collect. As there is no collection of taxes,
penalties or interest, no award can be paid. As notes
above, even if amounts are collected, payment of
award is not certain until the statutory period for filing
a claim for refund expires or there is an agreement
with the taxpayer and the IRS that there has been a
final determination and the taxpayer has waived the
right to make a claim for a refund.331
Claims are generally not rejected in the examination
step. At the conclusion of an audit, examiners send
an award claim file to the Whistleblower Office for its
analysis to determine how useful the whistleblower’s
information was to the examination outcome based
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on information the examiner provided. The claim will
be rejected by the Whistleblower Office where the
examination concluded with no change in assessment
or where a whistleblower’s information did not contribute to an examination.332 The GAO 2011 Report was
critical of the system currently in use for not tracking
the reasons why claims are rejected and for the lack of
available information to know how frequently claims
are rejected and for what reasons. Whistleblower attorneys interviewed for the GAO 2011 Report study
voiced concerns that claims that take years to process
are at risk of being rejected because the statute of limitations for assessment may expire before IRS completes
its processing of the case.333

Whistleblower Award
Administrative Proceedings
The whistleblower award review and determination
process is treated as administrative proceeding. It
begins on the date the claim for award is received by
the WBO from the IRS. The administrative proceeding
entails a review of the whistleblower contribution to
the IRS action against the taxpayer and a determination of an award to the whistleblower.334
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between the taxpayer and the IRS that there has been
a final determination of tax for the specific period and
the taxpayer has waived his right to file a claim for refund. The Director will forward the recommendation to
the Whistleblower Executive Board for their review. If
the Board concurs, the preliminary award recommendation will be communicated to the Whistleblower
along with the following documents:
A notice of opportunity to comment on the recommendation
A proposed summary award report
An award consent form
A confidentiality agreement336
Sample of these documents can be found in IRM
Exhibits 25.2.2-7, -8, -9 and -10 respectively. The
whistleblower is given 30 days to react to the preliminary award recommendation, in one of four ways:
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1. If the whistleblower does not respond within
30 days, the Director will make a final award
determination.
2. If the whistleblower completes and returns the
consent form agreeing to the proposed recommendation, the Director will make a final award
determination.
3. If whistleblower submits comments but does
not complete the confidentiality agreement, the
comments will be added to the claim file and
will be considered in making the final award
determination.
4. If the whistleblower completes and returns the
confidentiality agreement, additional administrative review opportunity will be granted to
the whistleblower.337
As a condition for moving forward with the administrative proceeding and in order to receive taxpayer
return information, the whistleblower has to execute
a confidentiality agreement. The whistleblower is
advised that re-disclosure of confidential information
may be treated as negative factor in the award determination analysis. The Confidentiality Agreement
provides in relevant part the following:
I wish to participate in the administrative proceeding leading to the determination of an award
by the Director of the whistleblower Office in this
case, by reviewing additional information related
to the award recommendation. I understand that
information will not be disclosed to me unless the
disclosure is necessary as part of the administrative
agree
maintain
tiv proceeding,
roceeding, and
a unless
nless I ag
e to ma
ntain
the confi
confidentiality
dentiality of
o any
ny information
informati n on
on taxpaytaxpaayers other than myself (my client) disclosed to me.
I agree that I will use any information disclosed to
me (my client) by the Whistleblower Office only
for the purpose of preparing comments on the
recommendation to the Director, or in appealing
the Director’s determination by petitioning the
US Tax Court … .338
Upon submission of a confidentiality agreement,
the Director will provide the whistleblower with a
preliminary award report package that contains a report stating the amount of proceeds attributable to the
whistleblower information, the recommended award
percentage, the amount of the award, and a summary
of factors considered in making the specific award
percentage.339 IRM Exhibits 25.2.2-11 illustrates a
Sample Preliminary Award Report. The whistleblower
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has 30 days from receipt of the preliminary award
report package to react in one of three ways:
1. The whistleblower may not take any action
within such 30 days, in which case the Director
will make a final award determination.340
2. The whistleblower many not request a meeting
but may submit written comments on the award
report, in which case those comments will be
added to the claim file and will be considered
in making the final award determination.341
3. The whistleblower may schedule an appointment
to review the documents supporting the recommendation, in which case the WBO will supervise
the meeting and the whistleblower is then given 30
days from the meeting to submit a written response
that will be considered in making the final award
determination.342 Instructions are provided with
the preliminary award report package on scheduling an appointment for the whistleblower and
their representative, if there is one. The meeting
takes place at the WBO in Washington, D.C. The
whistleblower is not permitted to make copies of
any documents examined during the meeting.
In the course of the administrative proceedings,
taxpayer return information may be disclosed to the
whistleblower.
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treatment of an item on a third party’s return. The IRM explains that, pursuant to Code Sec. 6103(h)(4), the WBO
has the authority to disclose taxpayer return information
within the administrative proceeding because “the administrative proceeding arises out of, or in connection
with, the determination of the taxpayer’s civil or criminal
liability or the collection of such civil liability.”343 The
extent of disclosure to the whistleblower will hinge on
the relevance of the third-party taxpayer return information to the proceeding for determining the award by the
WBO. Information that can be disclosed “comprise facts
sufficient for a whistleblower to understand the basis of
the WBO’s decision on the claim.”344 The Sample Preliminary Award Report and a Sample Determination Letter
set forth in the IRM, seem to contemplate disclosure
about the type of transaction, industry, dates, amounts,
tax positions, audit history and other return information
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of the third party.345 Disclosed information can only be
used by the whistleblower for the purpose of preparing
comments on the recommendation to the Director, or in
appealing the Director’s determination by petitioning the
U.S. Tax Court. The use of disclosed information by the
whistleblower for any other purposes may be considered
a negative factor in determining the award percentage,
and may result in a reduced award percentage to the
minimum allowed by law.346
The opportunity afforded the whistleblower to comment, offer feedback and review the written record
that supports the award enables the whistleblower to
argue his case administratively within the IRS before
seeking judicial review in Tax Court. In many cases,
these steps will reduce the need to seek judicial review
in Tax Court. In the administrative review process, the
whistleblower has a chance to clarify his position and
address any errors found in the record.
The administrative proceedings culminate with the
Director making a recommendation of the final award
amount that will be forwarded to the Whistleblower
Executive Board for concurrence. Upon concurrence,
the Director’s determination will be communicated to
the whistleblower, stating the amount of the award and
stating the basis for the determination.347 IRM Exhibits
25.2.2-12 illustrates a Sample Determination Letter.
The letter, which is sent via certified mail, advises the
Whistleblower of the right to seek a Tax Court review
within 30 calendar days of the date of the determination. Payment to the Whistleblower will be initiated
by the Director when the period for seeking U.S. Tax
Court review has lapsed, earlier if the whistleblower
Director
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In its FY 2010 Annual Report to Congress (“TA
Report”), the National Taxpayer Advocate found
a shortcoming with the exception that permits
disclosure of taxpayer return information to the
whistleblower in an administrative or judicial proceeding, and made a recommendation for legislative
change.349 The TA Report points out that a significant
loophole exists which allows public disclosure of tax
return information that is confidential without the
taxpayer’s knowledge or consent in a proceedings to
which the whistleblower—but not the taxpayer—is a
party. Such disclosure says the report is a “significant
gap in the taxpayer privacy rules and could subject
a taxpayer to unwarranted exposure or potentially
attract claims for the purpose of exposure.”
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An example in the TA Report drives the point home.
The example posits an individual who believes that an
acquaintance committed a tax fraud and files a claim
reporting this belief. After reviewing the claim, the
WBO responds with a letter stating that the information
did not lead to a federal tax issue upon which the IRS
will take action. The whistleblower disagrees with the
finding through an administrative proceeding and then
files a petition for review by the U.S. Tax Court. These
administrative and judicial proceedings will include
a discussion of facts relevant to the whistleblower’s
claim, including the name, gross income and other
return information of the acquaintance. Even though
the acquaintance was not a party to the whistleblower’s
case, if the Tax Court opinion is published, it will disclose return information of the acquaintance.350
To better protect taxpayers’ privacy, the TA Report made a recommendation that Code Sec. 7623
and other Code provisions be amended to require
redaction of third-party return information in whistleblowers administrative or judicial claims, with an
opportunity for the noncompliant taxpayer to request
further redactions before disclosure. The process
would be similar to what is the current practice with
private letter rulings. To safeguard against mishandling
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Suits Against the United States
by the Whistleblower
Prior to top passage of the 2006 Act, the U.S. Tax
court was devoid of jurisdiction over any whistleblower claims. Under Code Sec. 7623 as it then
existed, there was no right to a Tax Court appeal for
discretionary reward claims. Aggrieved informants
were left to sue the federal government under the
Tucker Act in the U.S. Court of Federal Claims for
any amount, and concurrently in district courts for
amounts not in excess of $10,000. Litigants were
overwhelmingly unsuccessful in their attempts to
recover in suits grounded either under Code Sec.
7623 or under a theory that a binding contract was
entered into with the IRS governing the award.
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As to discretionary awards under prior law, the
government had almost unfettered capacity to decide
whether to pay a reward and how much to pay. Since
the payment of rewards under former Code Sec. 7623
was discretionary with the IRS, suits against the U.S.
for monetary claims were denied based on the doctrine of sovereign immunity. The thrust behind the
doctrine is that the U.S. is immune from being sued,
unless it has consented unequivocally to be sued. The
discretionary nature of the former Code Sec. 7623
statute (which is now in Code Sec. 7623(a)), along
with implementing regulations, have been found not
to imply a waiver of sovereign immunity.352 Generally,
complaints filed were dismissed for lack of jurisdiction over the subject matter or for failure to state a
claim upon which relief can be granted. The IRS’s discretionary authority to determine whether a reward
would be paid and the amount of the reward was
viewed as complete. Courts lacked the authority to
order payment of an award, even in cases where taxes
were recovered based on information provided by
the whistleblower. For example, in D.P. Destefano,353
the court held that an IRS decision to deny a reward,
even if not reasonable, is not reviewable. The code
and regulations, the court explained, gave the IRS
discretion to determine whether payment of a reward
is appropriate and therefore there was no substantive right to money damages that would then confer
review jurisdiction on the court. In Confidential Informant the court held that it lacked jurisdiction to
review IRS’s exercise of discretion to grant rewards.354
In G.C. Krug,355 the court held that the IRS was not
required
pay
award,
contract,
even
equ r d to
o pa
y any aw
rd, aabsent
sent a con
tract, eve
wheree the
wher
he information
nform
matio
on provided
ovided by the
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whistleeblo
owe
led to the collection of taxes.356
Whistleblower would attempt to appeal award determination to the Court of Federal Claims, asserting
that the IRS had entered into a contract, written or
implied, with the whistleblower, and the contract was
in dispute. Absent negotiations leading to a formal
contract, attempts by whistleblowers to find a contractual right in the statute or IRS published guidance
as a basis for enforcing rewards did not meet with
much success. Several court cases have ruled that IRS
Publication 733, which provides for making rewards,
does not constitute an offer to enter into an impliedin-fact contract and further reiterated that the decision
to grant rewards is discretionary with the IRS.357 One
court noted that Code Sec. 7623 “neither explicitly
nor implicitly creates a contract with an individual
nor does it create an offer to enter into an implied-
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in-fact contract.”358 This view was further bolstered by
regulations that applied to former Code Sec. 7623
discretionary rewards. The regulations stated that “[n]
o person is authorized under this section to make any
offer, or promise, or otherwise to bind a district or
service center director with respect to the payment of
any reward or the amount of the reward.”359 Contracts
with the IRS are no longer necessary with respect to
Code Sec. 7623(b) mandatory awards. With the enactment of 2006 changes, the Code now specifically
provides that with respect to the Code Sec. 7623(b)
mandatory awards, “[n]o contract with the Internal
Revenue Service is necessary for any individual to
receive an award under this subsection.”360

Tax Court Review
Under the 2006 Act, and for the first time, whistleblowers have the right to a judicial appeal to the U.S.
Tax Court of a Code Sec. 7623(b) award determination.361 The jurisdiction of the Tax Court over Code
Sec. 7623(b) appeal matters is exclusive.362 Prior to
the 2006 Act, cases involving discretionary rewards
were generally filed with the U.S. Court of Federal
Claims. Following the 2006 Act, informants may
appeal
eal with
h the
th Tax Court the amount awarded or a
denial
en
nial
i l of
of an
n award
aw
wa determination made under Code
Sec.
ec. 7623(b)(1),
76
623(b
b)(1)),
) (2),
( orr (3).363
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I 3644 a ta
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m The
Th IRS argued
ar d that
th since
there was no award determination made, the taxpayer
did not have the right to appeal.
ppe The
The Tax
Tax Court
Co
ourt rejected
rejected
d
the government’s argument
its jjurisdiction
nt aand held tthat
at it
urisdic ion
extends not only to reviewing awards made, but also
to reviewing denial of awards. The Tax Court stated,
“[t]he statute expressly permits an individual to seek
judicial review in this Court of the amount or denial of
an award determination.”365 It should be noted, however, that the Tax Court’s has no jurisdiction to review
IRS’s decision whether or not to pursue administrative
or judicial action against the taxpayer.366
In a follow up related case, Cooper (Cooper II),367
the Tax Court held that if IRS denies an award because
no tax, interest, or penalty was collected from the
taxpayer based on the whistleblower’s information,
the decision denying an award is not reviewable by
the Tax Court. Once jurisdiction was found to exit in
Cooper I, the whistleblower followed up requesting
the Tax Court to undertake a complete re-evaluation
of the facts and take whatever steps needed to detect
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underpayment of tax, including compelling the IRS
to do so. In Cooper II, the Tax Court held that its
jurisdiction in whistleblower cases is limited and
does not include opening an administrative or judicial action to re-determine the tax liability. The tax
court further noted that it is without jurisdiction, as
Congress did not authorize it, to compel the IRS to
proceed with an administrative or judicial action.
The Tax Court held that taxpayer failed to meet the
threshold requirements for a whistleblower award,
which is predicated on both the initiation of an administrative or judicial action based on information
provided by the whistleblower and collection of
proceeds. If the IRS does not proceed with an administrative or judicial action against the taxpayer, and if
there are no proceeds collected, said the court, there
cannot be a whistleblower award. One commentator
observed as to the two Cooper cases, “In Cooper I,
the Tax Court said it has the authority to review the
IRS’s decision not to pursue a whistleblower claim
only to declare in Cooper II that the court itself cannot pursue the targeted taxpayer nor can it order the
IRS to do so.”368 As of June 21, the GAO 2011 Report
noted, the Tax Court had not issued any decision
that discuss the merits of IRS’s whistleblower award
determination where amounts were collected from
the taxpayer.369
Once the WBO has made a final determination
regarding the claim, it will send a correspondence to
the informant in writing via certified mail regarding
its final award determination.370 To be timely, appeal
with the Tax Court must be filed within 30 days of the
fi
nal award
final
award
d determination.
determinat n. The
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When multiple letters are issued by the WBO, it is the
first letter that conveys a final administrative decision
regarding the whistleblower claim which constitutes
a determination that starts the running of the 30-day
period to appeal.372
Tax Court review of an award may be assigned
to special trial judges.373 If the special trial judge
is authorized by the court (Chief Judge) to make a
decision, that decision of the special trial judge is
considered a decision of the Tax Court.374 The newly
added Tax Court appeal provision in Code Sec.
7623(b)(4) applies only to Code Sec. 7623(b) award
claims. A right of appeal to the Tax Court has not
been extended to, and does not apply to, discretionary awards made pursuant to Code Sec. 7623(a).375
For a judicial review of discretionary awards, the
whistleblower’s only recourse is to file suit against

59

A Primer for Tax Whistleblowers
the Federal government in the U.S. Court of Federal
Claims claiming existence of a contract to pay an
award, which was discussed above.

Privacy Protection Afforded
a Whistleblower in a
Tax Court Action

Tax Court Rules of
Practice and Procedure

Under Code Sec. 7458, Tax Court hearings are open
to the public. Similarly, under Code Sec. 7461(a), all
reports of the Tax Court and all evidence received by
the Tax Court are public records open to the public for
inspection. However, pursuant to Code Sec. 7461(b)
(1), “[t]he Tax Court may make any provision which is
necessary to prevent the disclosure of trade secrets or
other confidential information, including a provision
that any document or information be placed under
seal to be opened only as directed by the court.” The
Tax Court has procedures in place to protect confidential information. To prevent or restrict disclosure of
trade secrets or other confidential information, the Tax
Court may, pursuant to Rule 103(a), upon motion of a
party or any other person and for good cause shown,
issue protective orders.381 The explanation to Tax Rules
changes adopted in 2008, relating to whistleblower
actions, state that in appropriate cases, the Tax Court
may allow a petitioner to proceed anonymously and
seal the record in that case.382
In a reviewed Tax Court case issued in December
2011, Whistleblower 14106-10W,383 the court was
confronted for the first time, in the context of a tax
whistleblower suit, with “novel issues of balancing the
public’s interests in open court proceedings against
petitioner’s privacy interests as a confidential informant.” The whistleblower requested to seal the record
or alternatively to proceed anonymously. The court
engaged
extensive
providing
ngaged in an ex
ten ive analysis
naly
ysis of ccase
ase law
w pr
ov din
judicial
anonymity
whistleblower
udic a an
nym ty aand
n held
eld that
hat the w
hist eblower iin
this case would be permitted to proceed anonymously.
Sealing the record was rejected by the court in favor
of the preferred and less drastic option of allowing the
whistleblower to proceed anonymously by redaction
of all identifying information about the whistleblower
and the taxpayer named in the claim.384 This option,
the court reasoned, adequately protects the whistleblower’s legitimate privacy interest as a confidential
informant and also preserves the public’s ability to
follow the legal proceedings in the case. In the court’s
view, the whistleblower identity as a confidential informant is entitled to protection upon a sufficient showing
of harm that would outweigh the public’s interest in
having his identity disclosed. The whistleblower in
this case was able to make out a sufficient showing of
susceptibility to professional harm, economic duress,
and retaliation that could jeopardize current and fu-

As a result of the newly enacted Tax Court appeal
right from a Code Sec. 7623(b) award decision, the
U.S. Tax Court in June 2008 proposed amending its
Rules of Practice and Procedure regarding whistleblower actions. Final rules were adopted on October
3, 2008, applicable to whistleblower actions in
which the information that led to an IRS determination was provided by the informant on or after
December 20, 2006 (date the new law conferring Tax
Court jurisdiction became effective).376 The Tax Court
adopted a new title, Title XXXIII, containing Rules
340-344 to provide procedures for commencing a
whistleblower action. The title was added in response
to the Tax Court’s expanded jurisdiction under the
2006 Act to review appeals from IRS determinations
regarding Code Sec. 7623(b) awards. For the most
part, Title XXXIII follows the general procedures for
deficiency and other types of action before the Tax
377
77
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(4),” which
i h must contain the information prescribed
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in the Tax Court Rules.378 There
The is a $6
$60
60 fe
fee
e to file thee
petition. When filing the petition,
pet n, the petitioner
pet tioneer must
mu t
request a place of trial pursuant to Tax Court Rule 140.
Under Tax Court rule 36, the IRS has to respond with
an answer within 60 days from the date the petition
was served.379 Conforming amendments were made
to several other Tax Court rules and forms to make
references to whistleblower actions. For example,
since Code Sec. 7443A(b)(6) provide that the chief
judge of the Tax Court may assign Special Trial Judges
to hear and report on appeal proceedings under Code
Sec. 7623(b)(4). Code Sec. 7443A(c), as amended by
P.L. 109-432, authorized Special Trial Judges to actually make decisions in the case. Tax Court Rule 182,
applicable to cases presided by Special Trial Judges
was amended to make references to whistleblower
actions.380 Similar types of conforming amendments
were made to Tax Court Rule 34, Petitions, and to
Tax Court Rule 13, Jurisdiction.
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ture employment. On balance, these outweighed the
public’s interest in having his identity disclosed. In a
footnote, the court cautioned that the balancing test
has to be applied to each request to proceed anonymously, such that each case “must stand on its own.”
Anonymity would or should not necessarily result in
all tax whistleblowers, said the court.385
On December 28, 2011, the Tax court announced
proposed amendments to its Rules or Practice and
Procedure, including the adoption of a new rule, TCR
345, which would formalize existing procedure by
which a whistleblower could request permission to
proceed anonymously.386 Proposed Tax Court Rule
345(a)387 provides:
(a) Anonymous Petitioner: A petitioner in a whistleblower action may move the Court for permission
to proceed anonymously, if appropriate. Unless
otherwise permitted by the Court, a petitioner seeking to proceed anonymously pursuant to this Rule
shall file with the petition a motion, with or without
supporting affidavits or declarations, setting forth
a sufficient, fact specific basis for anonymity. The
petition and all other filings shall be temporarily
sealed pending a ruling by the Court on the motion
to pro
proceed
oceeed aanonymously.
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In separate letters sent to thee Tax Court
Cou
C rt in March
March
h
2011, the IRS Associate
Counsel
the
te Chief
ef C
ounse aand
nd th
e
National Taxpayer Advocate raised concerns about
the privacy protections for nonparty information in
whistleblower cases. It was pointed out that the IRS
does not disclose taxpayer information in a determination notice issued pursuant to Code Sec. 7623.
Nonetheless, whistleblowers are prone to disclose
nonparty taxpayer information in their tax court
petition. Since a taxpayer in a whistleblower case is
not a party to the case, the taxpayer has no control
over what information is presented or included in
the case. For example, it was observed in one of the
letters that in Cooper I, the court published the name,
the amount of the alleged underpayment, and other
identifying information of the taxpayer to whom the
whistleblower claim related. The taxpayer was neither a party to the case nor subject to any deficiency
determined by the IRS. The Tax Court was requested
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in these letters to consider amending its rules to provide for appropriate redaction of nonparty taxpayers’
identifying information.
Proposed Tax Court Rule 345(b) was issued in
December 28, 2011, to require that the party who
is making a filing with the Tax Court in a whistleblower action, whether in electronic or paper
form, either refrain from using, or redact, certain
identifying information of the taxpayer subject of
the whistleblower claim. Specifically, proposed TCR
345(b)388 provides:
(b) Redacted Filings: Except as otherwise directed
by the Court, in an electronic or paper filing with
the Court in a whistleblower action, a party or nonparty making the filing shall refrain from including,
or shall take appropriate steps to redact, the name,
address, and other identifying information of the
taxpayer to whom the claim relates. The party or
nonparty filing a document that contains redacted
information shall file under seal a reference list that
identifies each item of redacted information and
specifies an appropriate identifier that uniquely
corresponds to each item listed. The list may be
amended as a matter of right. Subsequent references
in the case to a listed identifier will be construed to
refer to the corresponding item of information. The
Court in its discretion may later unseal the reference
list, in whole or in part, if appropriate.
Explaining the policy consideration for adopting the
proposed rule, the Tax Court noted that “protecting a
nonparty
nonp
a ty taxpayer’s
taxpayeer s identity
ide ty is justifi
just fieed
d in
n furtherance
furtherance of
protecting
nonparty
tax
return
prote
ct ng the
he n
onpar taxpayer’s
axpayer’s ta
x retu
rn iinformanforma
tion, trade secrets, and other confidential information,
which the Court is clearly authorized to protect under
section 7461(b)(1). Anonymous v. Commissioner,
127 T.C. 89 (2006).” Not all taxpayer information is
redacted. The explanatory comments state that since
the taxpayer is not a party to the case, and might not
even know about the case, “it may be impracticable
for the Court adequately to police the redaction of all
confidential information about the nonparty taxpayer
that might warrant protection.” By concealing some
identifying information, such as the nonparty taxpayer’s
name and address, at least early on in the litigation,
“the consequences of inadvertent disclosure of such
information are greatly mitigated, since the information
could not be readily linked to the nonparty taxpayer.”
But, it is also possible, the comments note, that “at
some point in the litigation, if for instance the Court
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decided that the whistleblower was entitled to a large
award, the Court might conclude that the public’s interest in knowing the nonparty taxpayer’s identity was
sufficiently great that the nonparty taxpayer’s name
should no longer be protected.” The court could unseal
redacted information in whole or in part, after it determines whether the identity of the nonparty taxpayer
should remain protected. It is contemplated by the
comments that the trial judge would have discretion
to direct that prior notice be provided to the nonparty
taxpayer, the need and type of notice to be decided
on a case-by-case basis. The proposed rules would not
require that notice be given to the nonparty taxpayer of
the beginning of the case, nor would the rule provide
a formal means for intervention.389

Tax Treatment of Awards and Costs
Awards received by whistleblowers are includible
in gross income and are subject to the normal tax
reporting and withholding requirements.390 Recipients
of awards receive Form 1099 or such other forms
as may be prescribed.391 It is presently IRS policy to
withhold 28 percent in tax from whistleblower payments; for nonresident aliens, awards may be subject
to different
withholding rates.392
ifferrent wit
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th prior
ior Code
Code Sec.
Sec. 7623(a)
7
7623( )
program, the IRS issued Forms 1099 to recipients but did
not withhold on awards paid.394 In a follow up Program
Manager Technical Assistance 2011-001, the Office of
Chief Counsel concluded that it is just as permissible to
withhold on 7623(a) awards as it previously concluded
in PMTA 2010-63 is permissible on Code Sec. 7623(b)
awards, and further, that a de minimis exception to administrative withholding, such as a $10,000 payment
threshold, is legally supportable.395
In Program Manager Technical Assistance 2011-02,
the IRS concluded that an award paid to nonresident
alien individuals under Code Sec. 7623 is characterized as compensation for services. The source of the
award payment is to be determined based on the facts
and circumstances under Code Secs. 861(a)(3), 862(a)
(3) and 863, and Reg. §1.861-4, all of which relate to
compensation of services. The payment will be char-
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acterized as U.S. source income to the extent of the
portion attributable to activities of the nonresident alien
whistleblower undertaken in the United States in order
to provide information. Taxes must be withheld under
Code Sec. 1441 on the portion that is U.S. source, unless specifically exempted by treaty.396
Code Sec. 7623 provides only for the making of
awards. It does not provide for reimbursements by the
IRS to the informant of any costs incurred by the informant. Code Sec. 62 has been amended, however, to
allow individuals an above-the-line deduction for attorney fees and court costs incurred by, or on behalf of, the
informant in connection with the whistleblower awards
paid under Code Sec. 7623(b) (e.g., to recover the award
or to appeal an award determination).397 A deduction is
therefore available even if one does not itemize. As an
above-the-line deduction, it escapes the two-percent-ofAGI floor on miscellaneous itemized deductions; it isn’t
subject to the overall limitation on itemized deductions;
and, it is fully allowed for AMT purposes. The amount
that may be deducted above-the-line is limited. It cannot
exceed the amount that is includible in the taxpayer’s
gross income for the tax year on account of such award
(whether received as a result of a suit or agreement and
whether received as lump-sum or periodic payments).398
Any deductible amount in excess of the above-the-line
deduction may be taken as an itemized deduction subject to the constraints mentioned above.
Prior to authorizing the release of an award check,
the IRS is directed to research the whistleblower’s
account to make certain returns have been filed and
the taxes liabilities are satisfied. Award payment may
bee applied
app ied as an
n offset
offse against
against any unpaid
unpaid balance
balanc
99
off taxes
taxxes due
due from
from the
the whistleblower.
histleblo
ower.399

Contingent Fees Arrangements
Subject to certain specified exceptions, Circular 230
prohibits practitioners, as defined hereunder, from
charging contingent fee for services rendered in connection with any matter before the IRS.400 Responding
to comments that sought clarification after the final
regulations on contingent fees were published in September 2007 and the changes that were made to Code
Sec. 7623 in 2006, the Treasury and the IRS issued
Notice 2008-43 to provide information and interim
guidance.401 Among other areas covered, the interim
guidance made clear that Section 10.27 of 31 USC
§330 (Circular 230), relating to contingent fees, permits
practitioners to charge contingent fees with respect to
services rendered in connection with whistleblower
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claims under Code Sec. 7623. As such, informants
can avail themselves of contingent fee arrangements
in retaining attorneys and CPAs to represent them. The
interim guidance in Notice 2008-43 is applicable to
fee arrangements entered into after March 26, 2008,
and will remain valid until proposed regulations are
finalized. On July 28, 2009, the Treasury and the IRS
followed through, by issuing proposed regulations
on Section 10.27 of Circular 230 consistent with the
guidance provided in Notice 2008-43.402 The proposed
regulation will become effective on the date that final
regulations are published in the Federal Register. Until
then, one can continue to rely on the guidance given
in Notice 2008-43.

Accountability
and Progress Reports
The 2006 Act legislated some measure of accountability for the Whistleblower program by requiring the
Secretary of the Treasury to annually conduct a study
and report to Congress on Code Sec. 7623. It has to
encompass the activities and outcomes of both discretionary and mandatory portions of the whistleblower
programs. The report to Congress has to address matters
such
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2011. Table 2 shows the amounts collected and awards
paid under Code Sec. 7623(a) for FY 2005-2010.405
Commenting on the number of cases received, the
report points out that it is not possible for the WBO
to tell how many of the cases will result in collected

proceeds, and whether the whistleblowers’ estimates of
the amounts alleged in dispute (potential recovery) are
accurate. In FY 2010, $465 million in amounts were collected by the IRS, compared with $206 in FY 2009.
As of the fourth WBO Annual Report to Congress
FY 2010 issued in July 2011, no awards were made
under the new Code Sec. 7623(b) framework, which
was instituted in December 2006. The report noted
that it takes several years from the time that a claim is
submitted to the time payment is made. All award payments made during the fiscal year 2010 and all prior
years resulted from claims filed under and governed
by prior law, what is now Code Sec. 7623(a). The applicable award percentages reflect prior IRS policy, not
the higher percentages set by the 2006 Act. According
to the GAO 2011 Report, as of May 12, 2011, IRS has
paid a small number of awards under the Code Sec.
7623(b). The IRS does not disclose information on
these awards paid as it treats this information private
and protected from disclosure under 6103.406
The report points out that the amounts paid out from
year to year vary significantly, especially when a small
number of high-dollar claims are resolved in any one
year. The report also highlights a likely reason for the
lower payout in FY 2009 when compared to FY 2008,
which was a change in policy as to when proceeds
will be made available to make award payments.
Beginning in FY 2009, the IRS no longer makes payments on claims until the expiration of the period for
filing a refund claim by the taxpayer, unless that right
is waived, which period ends two years after the last
payment was made by the taxpayer. Some claims that
under
have
under prior
pr or policy
po iccy would
wou
w
have been
bee paid
aid in FY
FY 2009
200
when
n collected
collected will
wil not be paid until
unt in FY 2010
2010 or
o
in FY 2011. Because whistleblowers submitted all of
the claims that were paid in FY 2010 under the prior
Code Sec. 7623 discretionary framework, the data is
not helpful in making any estimates about the claims
brought under the revised statute.407

Table 2.
Amounts Collected and Awards Paid under Code Sec. 7623(a) FY 2005-2010
Cases
Received
Awards Paid
Collections
over $2 million
Amount of
Awards Paid
Amounts
Collected

2006

2007

2008

2009

2010

4,295

2,751

3,704

5,678

7,577

220

227

198

110

7

NA

12

8

5

9

$24,184,458
$258,590,435

$13,600,205

$5,851,608

$18,746,327

$181,784,287 $155,985,834 $206,032,872

$464,695,459

TAXES—THE TAX MAGAZINE®

$22,370,756

IRM,
Internet,
Mailbox and
Intranet
IRM Chapter 25.2,
Information and Whistleblower Awards,
outlines procedures
and guidance for ser-
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vice personnel to abide by when processing award
claims. The manual states that the procedures for processing claims must be “strictly adhered to” and that
“[a]ny deviation from this IRM must be approved by
the Headquarters Office.”408 In December 2008, the IRS
completed a review of the IRM provisions relating to
Code Sec. 7623, and to reflect the 2006 changes in law,
published revisions to IRM, 25.2.2.409 In general, these
revisions updated references in the prior IRM to reflect
the 2006 legislation, and provided procedures for intake
and initial evaluation of whistleblower submissions.410
Comprehensive revisions to IRM Chapter 25.2.2 were
again made in June 2010 to provide additional procedures and guidance for IRS personnel in areas such the
whistleblower administrative proceeding, IRS authority
to disclose information to whistleblowers in connection
with pending award claims, award determination criteria, and the extent to which administrative procedures
applicable to Code Sec. 7623(b) claims should apply to
Code Sec. 7623(a) cases.411
As part of its outreach efforts, the IRS has a dedicated
page on the IRS public website devoted to the whistleblower program. The site has a great deal of useful
information and links (to access the site, type “whistle” in
the search box of the IRS.gov website). Among the items
posted,
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Conclusion
The future for tax whistleblowing appears to shines
bright—bright for everyone except for noncompliant
taxpayers. They will increasingly find themselves on
the receiving end, subjected to being flagged out by
whistleblowers. As claims submitted under the new
law work their way through the system, it can be ex-

pected that a greater volume of tax underpayments
will be asserted, resulting in more awards and greater
amounts of awards being doled out. The program has
evolved a great deal, and will likely continue to do so
in the coming years. Much guidance has been issued
since the early days when the new law was enacted,
and more can be expected as the program matures. For
example, public hearings were held in April 2011 on
proposed regulations that would clarify the definition
of “collected proceeds.” The IRS 2011-2012 Priority
Guidance Plan, issued on October 31, 2011, has listed
as a priority the issuance of regulations under Code Sec.
7623 regarding whistleblower awards and the operation
of the Whistleblower Office.414 These are expected to
be comprehensive regulations that will reflect changes
made to Code Sec. 7623 by the 2006 Act.415
The IRS continues to develop and revise operating procedures to ensure the proper review of
submissions. In 2010, the relevant portions of IRM
underwent extensive changes and updating to reflect
new procedures for handling whistleblower claims.
The Tax Court is busy deciphering various aspects of
the new law as new cases are issued. As in any newly
developing area of law, it will take some time for certain aspects of the new law to develop and settle.
There is movement afoot in other areas of the law
towards greater utilization of whistleblowers to flush
out and bring wrongdoings to the forefront. The DoddFrank Wall Street Reform and Consumer Protection Act,
enacted in July 2010, authorize the SEC to pay rewards
to individuals who provide the SEC with information
about violations of the federal securities laws. States
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the state False Claims Act to cover tax fraud which can
now be prosecuted in the form of qui tam actions.416
As the IRS and the Treasury gain more experience and
comfort level with the whistleblower program, as the
program matures, and in light of large looming deficits,
it is possible that the reach of the program will further
be expanded by lowering the thresholds for submitting
claims and perhaps even expanding the program to
include qui tam actions modeled after a statute such
as the New York State False Claims Act.
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